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1.11:680
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Interpretive Authority
Penalties and Other Remedies
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Participated in Personally and Substantially (18 U.S.C. §
207(a)(1))

Comparison to Rule 1.11
Particular Matter Involving a Specific Party or Parties
PersonalandSubstantialParticipation
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Official Responsibility (18 USC § 207(a)(2))
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Year Prohibition with Respect to Trade or Treaty Negotiations
(18 USC § 207(b))

Prohibition with Respect to Payment for Representational
Services Before the Government (18 USC § 203).

Lawyers Entering a Law Firm from Government

SpecialGovernmentEmployees Simultaneously Employed in a
Law Firm

Prohibition on Representation of Others Before the Government
(18 USC § 205)

Prohibition with Respect to Acts Affecting a Personal Financial
Interest (18 USC § 208)

Particular matter
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4.2:230 Communications “Authorized by Law” — Other
4.2:240 Communication with a Represented Government Agency or
Officer
4.2:250 Communication with a Confidential Agent of Non-Client
4.3 RULE 4.3 DEALING WITH UNREPRESENTED PERSON
4.3:100 Comparative Analysis of DC Rule
4.3:101 Model Rule Comparison
4.3:102 Model Code Comparison
4.3:200 Dealing with Unrepresented Person
4.4 RULE 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS
4.4:100 Comparative Analysis of DC Rule
4.4:101 Model Rule Comparison
4.4:102 Model Code Comparison
4.4:200 Disregard of Rights or Interests of Third Persons
4.4:210 Cross-Examining a Truthful Witness; Fostering Falsity
4.4:220 Threatening Prosecution
V. LAW FIRMS AND ASSOCIATIONS
5.1 RULE 5.1 RESPONSIBILITIES OF PARTNERS, MANAGERS AND
SUPERVISORY LAWYERS
5.1:100 Comparative Analysis of DC Rule
5.1:101 Model Rule Comparison
5.1:102 Model Code Comparison
5.1:200 Duty of Partners to Monitor Compliance with Professional Rules
5.1:300 Monitoring Duty of Supervising Lawyer
5.1:400 Failing to Rectify the Misconduct of a Subordinate Lawyer
5.1:500 Vicarious Liability of Partners
52 RULE 5.2 RESPONSIBILITIES OF A SUBORDINATE LAWYER
5.2:100 Comparative Analysis of DC Rule
5.2:101 Model Rule Comparison
5.2:102 Model Code Comparison
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5.2:200 Independent Responsibility of a Subordinate Lawyer

5.2:300 Reliance on a Supervisor’s Resolution of Arguable Ethical Issues
53 RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER
ASSISTANTS
5.3:100 Comparative Analysis of DC Rule
5.3:101 Model Rule Comparison
5.3:102 Model Code Comparison
5.3:200 Duty to Establish Safeguards
5.3:300 Duty to Control Nonlawyer Assistants
5.3:400 Responsibility for Misconduct of Nonlawyer Assistants
54 RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER
[RESTRICTIONS ON FORM OF PRACTICE]
5.4:100 Comparative Analysis of DC Rule
5.4:101 Model Rule Comparison
5.4:102 Model Code Comparison
5.4:200 Sharing Fees with a Nonlawyer
5.4:300 Forming a Partnership with Nonlawyers
5.4:400 Third Party Interference with a Lawyer’s Professional Judgment
5.4:500 Nonlawyer Ownership in or Control of Profit-Making Legal Service
Organizations
5.4:510 Group Legal Services
5.4:520 Nonprofit Organizations Delivering Legal Services
5.5 RULE 5.5 UNAUTHORIZED PRACTICE OF LAW
5.5:100 Comparative Analysis of DC Rule
5.5:101 Model Rule Comparison
5.5:102 Model Code Comparison
5.5:200 The Prohibition on Unauthorized Practice
5.5:210 The Limited Role of Rule 5.5
5.5:211 The Provisions of DC App. Rule 49
5.5:212 The Scope of the Prohibition on Unauthorized Practice
5.5:213 Sanctions for Engaging in Unauthorized Practice
5.5:214 Unauthorized Practice by Lawyers
5.5:300 Admission and Residency Requirements for Out-of-State Lawyers
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5.5:310 Pro Hac Vice Admission

5.5:320 Special Legal Consultants (Foreign Lawyers)
5.5:400 Performing Legal Services in Another Jurisdiction
5.5:500 Assisting in the Unauthorized Practice of Law
5.6 RULE 5.6 RESTRICTIONS ON RIGHT TO PRACTICE
5.6:100 Comparative Analysis of DC Rule

5.6:101 Model Rule Comparison

5.6:102 Model Code Comparison
5.6:200 Restrictions on Lawyers Leaving a Firm
5.6:300 Settlements Restricting a Lawyer’s Future Practice

5.7 RULE 5.7 RESPONSIBILITIES REGARDING LAW-RELATED
SERVICES

5.7:100 Comparative Analysis of DC Rule
5.7:101 Model Rule Comparison
5.7:102 Model Code Comparison
5.7:200 Applicability of Ethics Rules to Ancillary Business Activities
VI. PUBLIC SERVICE
6.1 RULE 6.1 PRO BONO PUBLIC SERVICE
6.1:100 Comparative Analysis of DC Rule
6.1:101 Model Rule Comparison
6.1:102 Model Code Comparison
6.1:200 Lawyer’s Moral Obligation to Engage in Public Interest Legal Service
6.2 RULE 6.2 ACCEPTING APPOINTMENTS
6.2:100 Comparative Analysis of DC Rule
6.2:101 Model Rule Comparison
6.2:102 Model Code Comparison
6.2:200 Duty to Accept Court Appointments Except for Good Cause
6.3 RULE 6.3 MEMBERSHIP IN LEGAL SERVICES ORGANIZATION
6.3:100 Comparative Analysis of DC Rule
6.3:101 Model Rule Comparison
6.3:102 Model Code Comparison

6.3:200 Conlflicts of Interest of Lawyers Participating in a Legal Services
Organization
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6.4 RULE 6.4 LAW REFORM ACTIVITIES AFFECTING CLIENT

INTERESTS
6.4:100 Comparative Analysis of DC Rule
6.4:101 Model Rule Comparison
6.4:102 Model Code Comparison
6.4:200 Conflicts of Interest of Lawyers Participating in Law Reform
Organizations
6.5 RULE 6.5 NONPROFIT AND COURT-ANNEXED LIMITED LEGAL
SERVICES PROGRAMS
6.5:100 Comparative Analysis of DC Rule
6.5:101 Model Rule Comparison
6.5:102 Model Code Comparison
6.5:200 Scope of Rule
6.5:300 Special Conflict of Interest Rule
VII. INFORMATION ABOUT LEGAL SERVICES
7.1 RULE 7.1 COMMUNICATIONS CONCERNING A LAWYER’S
SERVICES
7.1:100 Comparative Analysis of DC Rule
7.1:101 Model Rule Comparison
7.1:102 Model Code Comparison
7.1:200 Lawyer Advertising--In General
7.1:210 Prior Law and the Commercial Speech Doctrine
7.1:220 False and Misleading Communications
7.1:230 Creating Unjustified Expectations
7.1:240 Comparison with Other Lawyers
7.2 RULE 7.2 ADVERTISING
7.2:100 Comparative Analysis of DC Rule
7.2:101 Model Rule Comparison
7.2:102 Model Code Comparison
7.2:200 Permissible Forms of Lawyer Advertising
7.2:300 Retaining Copy of Advertising Material
7.2:400 Paying to Have Services Recommended

7.2:500 Identification of a Responsible Lawyer
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7.3 RULE 7.3 DIRECT CONTACT WITH PROSPECTIVE CLIENT
7.3:100 Comparative Analysis of DC Rule
7.3:101 Model Rule Comparison
7.3:102 Model Code Comparison
7.3:200 Prohibition of For-Profit In-Person Solicitation
7.3:210 Solicitation by Non-Profit Public Interest Organization
7.3:220 Solicitation of Firm Clients by a Departing Lawyer
7.3:300 Regulation of Written and Recorded Solicitation
7.3:400 Disclaimers for Written and Recorded Solicitation
7.3:500 Solicitation by Prepaid and Group Legal Services Plans

7.4 RULE 7.4 COMMUNICATION OF FIELDS OF PRACTICE AND
SPECIALIZATION

7.4:100 Comparative Analysis of DC Rule
7.4:101 Model Rule Comparison
7.4:102 Model Code Comparison
7.4:200 Regulation of Claims of Certification and Specialization
7.5 RULE 7.5 FIRM NAMES AND LETTERHEADS
7.5:100 Comparative Analysis of DC Rule
7.5:101 Model Rule Comparison
7.5:102 Model Code Comparison
7.5:200 Firm Names and Trade Names
7.5:300 Law Firms with Offices in More Than One Jurisdiction
7.5:400 Use of the Name of a Public Official
7.5:500 Misleading Designation as Partnership, etc.

7.6 RULE 7.6 POLITICAL CONTRIBUTIONS TO OBTAIN GOVERNMENT
LEGAL ENGAGEMENTS OR APPOINTMENTS BY JUDGES

7.6:100 Comparative Analysis of DC Rule
7.6:101 Model Rule Comparison
VIII. MAINTAINING THE INTEGRITY OF THE PROFESSION
8.1 RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS
8.1:100 Comparative Analysis of DC Rule
8.1:101 Model Rule Comparison
8.1:102 Model Code Comparison
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8.1:200 Bar Admission
8.1:210 Bar Admission Agency
8.1:220 Bar Admission Requirements
Admission by Examination

Admission Without Examination

8.1:230 Admission on Motion
8.1:240 Admission Pro Hac Vice
8.1:300 False Statements of Material Fact in Connection with Admission or
Discipline
8.1:400 Duty to Volunteer Information to Correct a Misapprehension
8.1:410 Protecting Client Confidential Information
8.1:500 Duty to Respond to Admission and Disciplinary Authorities
8.1:600 Application of Rule 8.1 to Reinstatement Proceedings
8.2 RULE 8.2 JUDICIAL AND LEGAL OFFICIALS
8.2:100 Comparative Analysis of DC Rule
8.2:101 Model Rule Comparison
8.2:102 Model Code Comparison
8.2:200 False Statements About Judges or Other Legal Officials
8.2:300 Lawyer Candidates for Judicial Office
8.3 RULE 8.3 REPORTING PROFESSIONAL MISCONDUCT
8.3:100 Comparative Analysis of DC Rule
8.3:101 Model Rule Comparison
8.3:102 Model Code Comparison
8.3:200 Mandatory Duty to Report Serious Misconduct
8.3:300 Reporting the Serious Misconduct of a Judge
8.3:400 Exception Protecting Confidential Information
8.4 RULE 8.4 MISCONDUCT
8.4:100 Comparative Analysis of DC Rule
8.4:101 Model Rule Comparison
8.4:102 Model Code Comparison
8.4:200 Violation of a Rule of Professional Conduct
8.4:300 Commission of a Crime
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8.4:400 Dishonesty, Fraud, Deceit and Misrepresentation

8.4:500 Conduct Prejudicial to the Administration of Justice
8.4:600 Implying Ability to Influence Public Officials
8.4:700 Assisting Judge or Official in Violation of Duty
8.4:800 Discrimination in the Practice of Law
8.4:900 Threatening Prosecution
8.5 RULE 8.5 DISCIPLINARY AUTHORITY; CHOICE OF LAW
8.5:100 Comparative Analysis of DC Rule
8.5:101 Model Rule Comparison
8.5:102 Model Code Comparison
8.5:200 Disciplinary Authority

There appear to be no pertinent DC court decisions or ethics opinions relating to this
aspect of DC Rule 8.5.

&.5:300 Choice of Law
9.1 RULE 9.1 DISCRIMINATION IN EMPLOYMENT
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INTRODUCTION

0.1:100  Sources of Law and Guidance

0.1:101  Professional Codes

The ethical code governing members of the DC Bar consists of the District of Columbia Rules
of Professional Conduct, adopted by the DC Court of Appeals effective January 1, 1991 and
revised by the Court effective February 1, 2007. The DC Rules, though based on the Model
Rules, were the product of an extensive process of study described in 0.1:103 below, which
resulted in a number of variances from the Model Rules: these are explained under the caption
Model Rule Comparison in the discussion of each pertinent Rule, below.

Prior to adoption of the DC Rules, the applicable ethical code was the District of
Columbia Code of Professional Responsibility, which had been adopted by the Court in
1972 (the year in which disciplinary authority over lawyers practicing in the District of
Columbia was officially transferred to the Court from the United States District Court
for the District of Columbia). As initially adopted, the DC Code was almost identical to
the Model Code, though it contained a few variances that had been approved by a vote
of the membership of the DC Bar. On several subsequent occasions the Court adopted
further changes in the DC Code, generally at the instance of the DC Bar. Where
relevant, these variances of the DC Code from the Model Code are identified under the
caption Model Code Comparison in the discussion of each pertinent Rule, below.
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0.1:103  Background of the DC Rules of Professional Conduct

The Model Code of Professional Responsibility was adopted in the District of Columbia
in slightly modified form; after adoption it was further modified on several occasions.

It was therefore to be expected that after the ABA House of Delegates adopted the
Model Rules in place of the Model Code, in August 1983, the DC Court of Appeals,
rather than automatically adopt the Model Rules, approved the appointment by the DC
Bar of a committee to study and make recommendations about them for the Court’s
consideration. The process of study, recommendation exposure for comment and
adoption took almost seven years in all.

The District of Columbia Bar Model Rules of Professional Conduct Committee, chaired
by Robert E. Jordan, III, Esq. (herein referred to as the “Jordan Committee”), was
promptly appointed, and after two years of study, submitted its report to the Bar Board
of Governors in September 1985. The Committee’s report was published for comment
and was intensively reviewed by the Board of Governors, in a series of meetings from
September 1985 through June 1986. In November 1986, the Board of Governors filed
with the Court of Appeals a petition seeking adoption of a modified set of Rules of
Professional Conduct largely reflecting the Jordan Committee’s recommendations but
with some changes made by the Board of Governors. The recommendations submitted
to the Court are contained in a volume titled “Proposed Rules of Professional Conduct
and Related Comments, Showing the Language Proposed by the American Bar
Association, Changes Recommended by the District of Columbia Bar Model Rules of
Professional Conduct Committee, and Changes Recommended by the Board of
Governors of the District of Columbia Bar,” which shows in legislative format, and
explains, the changes from the Model Rules proposed by the Jordan Committee and the
modifications made by the Board of Governors.

The Bar’s original petition was followed by three supplemental petitions, in March
1987 (proposing amendments to Rules 1.6 and 1.10), September 1987 (relating to Rule
5.4) and June 1988 (relating to Rules 1.7 and 1.6). The Bar’s proposals were then
published again for comment, at the Court’s instance, in October 1988.

Meanwhile, the Board of Governors had also appointed a special committee called the
Special Committee on Government Lawyers and the Model Rules of Professional
Conduct, chaired by Joe Sims, Esq. (the “Sims Committee”). The Sims Committee’s
report, suggesting changes relating to government lawyers in certain rules, was
submitted to the Board of Governors in December 1988 and was promptly forwarded by
the Board to the Court.

After extended consideration of the DC Bar’s proposal and the numerous comments
elicited by publication of the proposals, the Court of Appeals adopted a final version on
March 1, 1990, to be effective January 1, 1991. The Rules then adopted were published
in a special February/March Supplement of the Bar’s official newspaper, Bar Report, in
a legislative format showing changes that the Court had made in the version that had
been published for comment.
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A number of changes have been made in the DC Rules since their adoption by the Court
in 1990. A new Rule 1.17, on trust accounts, was adopted in June 1992 [and is
discussed together with Rule 1.15 at 1.15:300, below]. Amendments to Rules 1.10 and
1.11 to allow law firms to lend lawyers to certain governmental agencies were adopted
in November 1991 and further amended in 1995: these are discussed in 1.10:100
below.

In late 1991 the Bar Board of Governors appointed a Rules of Professional Conduct
Review Committee, chaired by F. Whitten Peters, Esq. (the “Peters Committee”), to
review the Rules that had become effective at the beginning of that year. The Peters
Committee filed a report with proposed amendments in December 1993, which was
forwarded to the Court of Appeals by the Board of Governors without significant
change. After lengthy consideration, the Court of Appeals on October 15, 1996 adopted
almost all of the proposals of the Peters Committee, to be effective November 1, 1996.

A standing committee of the DC Bar titled Rules of Professional Conduct Review
Committee (for convenience, referred to hereafter as the Rules Review Committee)
completed a thorough review of the DC Rules in June 2005, when it issued a report
making a number of recommendations for changes in those Rules. The Committee had
followed closely the deliberations of the ABA’s Commission on the Evaluation of the
Rules of Professional Conduct (commonly known as the “ABA Ethics 2000
Commission”), and considered for possible adoption in the DC Rules the changes to the
Model Rules resulting in 2001 and 2002 from that Commission’s recommendations, as
well as the changes resulting in 2003 from the recommendations of the ABA’s
Corporate Task Force, and suggestions from the DC Bar’s Legal Ethics Committee.
The committee’s report and recommendations were submitted to the DC Court of
Appeals, which on August 1, 2006 issued an order approving the changes to the DC
Rules recommended by the committee, to be effective as of February 1, 2007. The
changes thus made to the DC Rules, together with the related changes in the Model
Rules, are described in the “Model Rule Comparison” sections of the treatment of the
individual rules, below.

Introductory Sections of the Rules of Professional Conduct

The DC Rules, like the Model Rules, have three introductory sections, designated
“Preface” (in the case of the Model Rules, “Preamble”), “Scope,” and “Terminology,”
respectively.

The DC Rules “Preface” sets out the history of the Rules’ consideration and adoption.
The Model Rules, on the other hand, begin with a “Preamble,” subtitled “A Lawyer’s
Responsibilities,” comprising twelve numbered paragraphs. The Jordan Committee
characterized the Preamble as an “apparent attempt to provide a brief overview of the
lawyer’s responsibilities and the role of the lawyer in society.” The Committee rejected
inclusion of this Preamble in the DC Rules, saying it included a significant amount of
substantive comment on the responsibilities of lawyers that the Committee viewed as
more appropriately placed within the appropriate Rule or Comment “in order to avoid
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confusion.” The Committee also expressed concern that the Preamble might be relied
upon in interpreting the Rules thus entrapping a lawyer who would reasonably seek
guidance to the interpretation of a rule only in the Comments accompanying that rule.
The Committee moved some of the Model Rules Preamble material to Comments but
also deleted much because it was already adequately covered in Comments. The Jordan
Committee termed the remainder of the Model Rules Preamble “commentary on the
role of self-regulation in the profession” which was “inappropriate to a Code being
promulgated by the Court.”

As to the Scope section, the Jordan Committee worked from the Model Rules Scope
section, but made considerable changes, retaining only four of the Model Rules’ nine
numbered paragraphs, and modifying all but one of those. The Jordan Committee
proposed changes in paragraph [1] of the Scope section to clarify its view that “the
comments are inseparable from the Rules, and vice-versa,” so that although they do not
add obligations to the Rules, they also provide authoritative guidance about the scope of
obligation imposed by the Rules, and should be given significant weight in interpreting
the Rules. In accordance with the Jordan Committee’s recommendations, paragraphs
[2] and [5] of the Model Rules’ Scope, referring respectively to the larger legal context
shaping the lawyer’s role and the disciplinary process, were retained, but paragraphs
[3], [4], [6], [7] and [8] were omitted. Paragraph [4], describing the special
responsibilities and authority of government lawyers, was deleted as a partial and
incomplete reference to a subject that was to be addressed by the Sims Committee. The
other deleted paragraphs were viewed as needlessly and ineffectually seeking to
“prescribe the effects of the Rules in decisions by courts outside the disciplinary
process.” The Court of Appeals did not wholly agree with the Jordan Committee,
however, for it inserted a paragraph [4] that addresses fairly broadly the relationship of
the Rules to civil liability and other non-disciplinary matters. Paragraph [4] is referred
to in the Finkelstein case, discussed under 7.1:220, below) Paragraph [9] of the Model
Rules Scope section, describing the role of the Comments to the Rules, was retained (as
what is now paragraph [6] of the DC Scope section), in somewhat modified form.

The Peters Committee proposed, and the Court of Appeals in October 1996 approved,
two significant changes in the Scope section. First, paragraph [4] was amended to
eliminate the proposition (also found in paragraph [6] in the Model Rules Scope) that
violation of a Rule does not necessarily give rise to a cause of action or create a
presumption that a legal duty has been violated; and to substitute the proposition that

Nothing in these Rules, the Comments associated with them, or this
Scope section is intended to enlarge or restrict existing law regarding the
liability of lawyers to others or the requirements that the testimony of
expert witnesses or other modes of proof must be employed in
determining the scope of a lawyer’s duty to others.

Second, a new paragraph [5] was added, to provide a rule of construction for

circumstances where more than one rule might be applicable, one general and the other
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particular. The core proposition of this paragraph is that in such circumstances the
general rule “does not supplant, amend, enlarge, or extend the specific rule.”

The Terminology section of the DC Rules is addressed in 0.4:400 below.
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0.1:104  Unusual Aspects of the DC Ethics Rules

The end product of the process leading to adoption of the DC Rules of Professional
Conduct, discussed in 0.1:103 above, is a set of ethics rules that vary in a large number
of respects from the Model Rules. (Part of the reason for the variances also is that the
Model Rules have been amended numerous times since their adoption in 1983, and not
all of those amendments have been reflected in the DC Rules.) Most of the differences
are matters of language rather than substance, but there are quite a few variances in
substance as well. Each of these is discussed in the “Model Rules Comparison” portion
of the treatment of each rule below, but the more important of the points of substantive
difference are listed here. As a result of both the recommendations of the Sims
Committee and the fact that the Jordan Committee had itself given particular attention
to possible differences in the application of the ethics rules to lawyers in government
and in private practice (and had had a special subcommittee for this purpose), a number
of the differences relate to lawyers in government. The major differences between the
DC Rules and the Model Rules, other than those concerning government lawyers, are
listed immediately below; then the differences that concern government lawyers are
listed separately below.

Major Differences Between the DC Rules and the Model Rules

. DC Rule 1.3, on diligence, is considerably more elaborate than the
Model Rule, requiring not only the Model Rule’s diligence and promptness but also
zeal, and prohibiting a lawyer from prejudicing or damaging a client in the course of
the professional relationship. [See 1.3:101.]

° DC Rule 1.5, on fees, unlike the Model Rule, requires that fee
agreements be in writing in certain circumstances and does not flatly prohibit
contingent fees in domestic relations cases. [See 1.5:101.]

o DC Rule 1.6, on confidentiality of information, varies considerably from
the Model Rule, using the defined terms “confidence” and “secret” rather than
“information relating to representation of a client” to describe the information a
lawyer must protect; spelling out the fact that a lawyer may be obliged to protect
confidential information acquired before becoming a lawyer; and providing for
confidentiality in lawyer counseling programs. DC Rule 1.6 also includes a
prohibition on a lawyer’s using a client’s information that is protected from
disclosure to the disadvantage of that client or for the advantage of the lawyer or a
third person; this prohibition is found in a separate provision of the Model Rules,
Rule 1.8(b). [See 1.6:101.]

o DC Rule 1.7, on conflicts of interest, is very different in structure from
the Model Rule — among other things, spelling out a category of conflict that is not
consentable and allowing an attorney to become adverse to an existing client
without consent where representation of another client unforeseeably leads to such
adverseness and the lawyer’s effectiveness on behalf of both clients is not impaired.
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However, the two versions of the Rule are probably not very different in
application. Although the structure of the Model Rule was considerably modified
(and improved) in 2002 as a result of the recommendations of the Ethics 2000
Commission, the DC Bar’s Rules Review Committee did not think the DC Rule
required any such restructuring. [See 1.7:101.]

° DC Rule 1.8, on prohibited transactions, differs from the Model Rule in
allowing a lawyer more latitude in providing financial assistance to a client, in more
tightly prohibiting agreements limiting a lawyer’s malpractice liability, and in
strictly limiting a lawyer’s right to retain client files in order to collect a fee. Unlike
the Model Rule, the DC Rule does not contain a specific prohibition on a lawyer’s
having sexual relations with a client (added to the Model Rule in 2002), but it does
have two Comments addressing the possible conflict implications of such a
relationship. [See 1.8:101.]

o DC Rule 1.10, on imputed disqualification, exempts from imputation a
lawyer whose disqualification results from involvement in a matter before becoming
a lawyer. And it has a special provision allowing firms to lend their lawyers to
certain government agencies. Neither of these provisions has a parallel in the Model
Rule. [See 1.10:101.]

o DC Rule 1.11, on successive government and private employment,
differs substantially from the Model Rule. It disqualifies former government
lawyers from taking employment not only in the same matter as they participated in
while in government but also in a substantially related matter. It prescribes a
significantly different procedure for avoiding imputation. Unlike the Model Rule,
moreover, it contains no provision for waiver by the government agency of an
individual lawyer’s disqualification. It also lacks three provisions found in the
Model Rule: one addressing “confidential government information” (MR 1.11(c);
another providing for disqualification of government lawyers on the basis of
representations undertaken before entering government service (MR 1.11(d)(2)(1));
and one prohibiting negotiating for private employment in a matter in which the
lawyer is involved in a governmental capacity (MR 1.11(d)(2)(ii)). Finally, DC
Rule 1.11, unlike the Model Rule, applies to former judges and their law clerks,
whereas these are covered in the Model Rules by Rule 1.12. The DC Rules Review
Committee recommended that the provisions dealing with former judges and their
clerks be moved to DC Rule 1.12, but this was the one recommendation by the
Committee that was not adopted by the Court of Appeals. [See 1.11:101.]

o DC Rule 1.12, applying to former third party neutrals some of
restrictions parallel to those imposed by DC Rule 1.11 on former government
lawyers, differs from its Model Rule counterpart mainly in its limited scope, since
Model Rule 1.12 applies to judges as well as third-party neutrals. As noted in the
preceding paragraph, the DC Rules Review Committee’s recommendation that
Rules 1.11 and 1.12 be revised to conform to the corresponding Model Rules in this
respect was rejected by the Court of Appeals, though it did accept the Committee’s
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proposed broadening of the latter to include other third party neutrals well as
arbitrators. [See 1.12:101.]

° DC Rule 1.13, on organizational clients, differs from the Model Rule in
omitting, provisions in the latter, adopted in 2003, that provide for a Lawyer’s
“reporting out” on corporate misconduct (i.e., disclosing such misconduct outside
the corporation, under paragraph (c)); exempting from such disclosures information
learned by the lawyer in the course of an internal investigation of the client
(paragraph (d)); and providing that a lawyer who believes he or she has been
discharged by reason of his internal reports on misconduct may do what is necessary
to see that the organization’s highest authority is so informed (paragraph (e)). [See
1.13:101.]

o DC Rule 1.15, on safekeeping property, differs from the Model Rule in
making specific provision for Interest on Lawyers Trust Accounts (IOLTA). The
DC Rule is also supplemented by a separate rule on trust accounts, originally
designated as Rule 1.17, but redesignated as Rule 1.19 in 2006, when a new Rule
1.17 on Sale of a Law Practice was added to the DC Rules. [See 1.15:101.]

o DC Rule 1.19 (originally designated 1.17, as state above), titled Trust
Account Overdraft Notification, requires that trust funds in a lawyer’s possession be
deposited in accounts as to which the financial institution holding the account agrees
to notify Bar Counsel in the event of an overdraft on the account. It has no parallel
in the Model Rules. [See 1.19:100.]

o DC Rule 3.3 allows a lawyer to put on the stand, without examination, a
criminal defendant who insists on offering false testimony; the Model Rule prohibits
a lawyer in all circumstances from offering testimony known to be false. The
Model Rule requires the lawyer to reveal false evidence even if Rule 1.6 would
otherwise prohibit the revelation; the DC Rule does not similarly trump Rule 1.6.
[See 3.3:101.]

o The principal substantive difference between DC Rule 3.4 and the
corresponding Model Rule is in its paragraph (g), which was added on the
recommendation of the DC Rules Review Committee in 2006. That paragraph,
which has no counterpart in Model Rule 3.4, prohibits a lawyer from peremptorily
striking a juror on grounds of race, religion, national or ethnic background, or sex.
A similar provision had previously been in paragraph (h) of DC Rule 3.8, regarding
special responsibilities of a prosecutor; the Rules Review Committee recommended
moving it to Rule 3.4 in order to extend it to other lawyers as well as prosecutors.
There is no corresponding provision in either MR 3.4 or MR 3.8. There are also
some minor differences in paragraph (a) of the two versions of Rule 3.4. [Se
3.4:101.]

o DC Rule 3.6, on trial publicity, is limited to “a case being tried before a
judge or jury,” and so does not restrict comments made before commencement of a
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trial, while the Model Rule is not similarly limited as to the time at which it may
apply. The DC Rule also applies only to lawyers involved in trying a case, whereas
the Model Rule extends to lawyers investigating as well as those litigating, and to
lawyers associated with them in a firm or government agency. The DC Rule also
sets a higher standard of risk of material prejudice to a proceeding -- a “serious and
imminent threat” rather than a “substantial likelihood” as in the Model Rule. [See
3.6:101.]

o DC Rule 3.8, on special responsibilities of prosecutors, differs from the
Model Rule in a number of significant ways: it includes several provisions that
have no counterpart in the corresponding Model Rule, and it lacks several
provisions that are in the Model Rule. The most significant provisions of the DC
Rule that have no parallel in the Model Rule paragraph (a) of the DC Rule,
prohibiting a prosecutor from improperly favoring or invidiously discriminating in
deciding whether investigate or prosecute; and paragraph (d), which says that a
prosecutor may not intentionally avoid pursuit of evidence or information because it
may damage the prosecution’s case or aid the defense. On the other hand, there are
four significant provisions of the Model Rule for which there is no counterpart in
the DC Rule. One of those provisions calls for a prosecutor to make reasonable
efforts to ensure that the accused has had a reasonable opportunity to obtain counsel
(paragraph (b) of the Model Rule); another prohibits a prosecutor from seeking to
obtain from an unrepresented person a waiver of pretrial rights (paragraph (c); the
third limits the issuance of subpoenas to lawyers in grand jury or other criminal
proceedings (paragraph (e)); and the fourth is a requirement that prosecutors
exercise reasonable care to prevent persons assisting or associated with the
prosecutor from making extrajudicial statements that would violate Rule 3.6
(paragraph (f)). [See 3.8:101.]

o DC Rule 4.2, on communications with represented parties, allows
significantly greater latitude than the Model Rule for communications with
employees of an organizational party. It also has a provision (paragraph (d)) stating
that the Rule does not prohibit a lawyer communicating with governmental officials
who have the authority to redress the client’s grievances -- a subject dealt with
somewhat differently in Comment [5] to the Model Rule. The potentially most
significant difference, however, is that in the DC Rule but not the Model Rule, the
phrase “ a lawyer shall not communicate” is followed by the “or cause another to
communicate.” [See 4.2:101.]

. DC Rule 4.4, on respect for rights of third persons, differs somewhat
from its Model Rule counterpart in its guidance as to the responsibility of a lawyer
who receives documents that have been inadvertently sent by an opposing party or
lawyer. [See 4.4:101.]

o DC Rule 5.4, on professional independence, allows lawyers, under
strictly defined conditions, to have nonlawyer partners — something that neither the
Model Rule nor. until very recently, the rules of any other jurisdiction permitted.
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The ABA’s Commission on Multidisciplinary Practice recommended the adoption
of changes to Rule 5.4 that would have provided substantially greater latitude for
lawyers to practice in partnerships with members of other professions, but although
those recommendations have been implemented by a few jurisdictions, they were
rejected by the ABA House of Delegates, and the DC Court of Appeals similarly
rejected the parallel recommendations of a DC Bar committee that had been charged
with consideration of the recommendations of the ABA Committee. [See 5.4:101.]

. DC Rule 7.1, on communications about a lawyer’s services, covers, in a
substantially less elaborate and restrictive way, the subjects covered by four Model
Rules: Rule 7.1, on the general standard of truthfulness; Rule 7.2 on advertising;
Rule 7.3 on direct contact; and Rule 7.4 on communication of fields of practice.
[See 7.1:101.]

o The DC Rules have no counterpart to MR 8.2, regarding judges and legal
officials.
o DC Rule 8.4 preserves a prohibition from the Model Code that was not

carried forward in the Model Rules: namely, the prohibition against seeking or
threatening criminal or disciplinary charges solely to obtain advantage in a civil
matter. [See 8.4:101.]

o DC Rule 9.1, prohibiting discrimination in employment, has no
counterpart in the Model Rules.

DC Rules Differentially Affecting Government Lawyers

o DC Rule 1.2, on scope of representation, has a paragraph (d) that
addresses the allocation of decision-making authority between a government lawyer
and a governmental client, and recognizes that the lawyer’s authority over decisions
concerning the representation may be expanded by statute or regulation beyond the
limits stated in paragraphs (a) and (c). This provision has no Model Rule
counterpart. [See 1.2:101.]

° In DC Rule 1.6, on confidentiality of information, what are now
paragraphs (e)(2)(B) and (k), together with Comments [37]-[40] thereto, address
some of the special circumstances presented by attorney-client relationships within
the government. They have no Model Rule counterpart.

o DC Rule 1.11, on successive government and private employment, is,
like its Model Rule counterpart, entirely concerned with government lawyers, or
former ones. There are a number of differences between the two versions of the
Rule, as described above, under the caption Major Differences Between the DC
Rules and the Model Rules.
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. DC Rule 3.7, on lawyer as witness, includes language in paragraph (b)
that excepts government lawyers from the prohibition of that paragraph. No such
exception is provided in the Model Rule [See 3.7:101].

. DC Rule 3.8, on special responsibilities of prosecutors, is, as noted
above, significantly different from the Model Rule.
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0.2:200 Forms of Lawyer Regulation in DC

The several forms of lawyer regulation in the District of Columbia are generally
comparable to those in many states. The most pervasive form is judicial regulation in
rules promulgated by the District of Columbia Court of Appeals. These rules establish
a mandatory DC Bar and an overall disciplinary system authorizing sanctions against
lawyers for unethical conduct in violation of professional standards promulgated by the
Court. Other forms of lawyer regulation include the DC courts’ power to punish
lawyers for contempt, Congressional legislation mandating disbarment for certain types
of criminal conduct, and regulation through civil tort claims for malpractice based on
alleged violations of competence standards established by DC courts in the exercise of
their common law authority.

0.2:210  Judicial Regulation

Unlike individual states with sovereign power, the District of Columbia is a federal
enclave provided for in Article I of the U.S. Constitution and controlled in large part by
the United States Congress. Article I gives the Congress “exclusive Legislation in all
Cases whatsoever” over the seat of government. Congress has invoked its Article I
powers in legislation creating a limited home-rule DC government with legislative and
executive branches. District of Columbia Self Government and Governmental
Reorganization Act, Pub. L. 93-198, 87 Stat. 774 (1973). Cognate legislation
provides for the local DC courts, both Article I courts: the Superior Court at the trial
court level and the District of Columbia Court of Appeals at the appellate level. It
further provides that all judges of the local courts are appointed by the President,
subject to Senate confirmation for 15-year terms, District of Columbia Court Reform
and Criminal Procedure Act of 1970, DC Code 88 11-101 et seq. (1995). The Court
of Appeals is empowered by the statute (1) to “make such rules as it deems proper
respecting the examination, qualification, and admission of persons to membership in
its bar,” and (2) to “censure, suspend from practice, or expel a member of its bar for
crime, misdemeanor, fraud, deceit, malpractice, professional misconduct or conduct
prejudicial to the administration of justice.” DC Code 88 11-2501-02 (1995).

The Court of Appeals has relied on these statutory provisions as well as its “inherent
powers” in promulgating “Rules Governing The District of Columbia Bar” (Court of
Appeals Rules I-XV), which include in Rules X and XI, respectively, “Rules of
Professional Conduct” and provisions on “Disciplinary Proceedings” conducted under
the aegis of the Court-created Board on Professional Responsibility. See In re Wade,
526 A.2d 936, 938 (DC 1987), cert. denied, 484 U.S. 1010 (1988). The US District
Court for the District of Columbia, a federal court comparable to other US district
courts throughout the country, has no jurisdiction to review orders of the Court of
Appeals relating to admission, discipline and disbarment of members of the DC Bar.
Such orders can be reviewed only in the US Supreme Court by writ of certiorari to the
DC Court of Appeals, although lower federal courts do have jurisdiction over claims
challenging on federal grounds the validity of a Court of Appeals general admission
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rule. See District of Columbia Court of Appeals v. Feldman, 460 US 462, 482-88
(1983).

In some states the highest state court has relied on the state’s constitution, the separation
of powers doctrine, the court’s “inherent powers” or some combination thereof in ruling
that the state’s highest court has exclusive jurisdiction over the regulation of lawyers
practicing law in state courts, thereby prohibiting by constitutional doctrine any
regulation of lawyers by the state’s legislative or executive branches. None of the DC
courts has asserted such a broad concept of exclusive jurisdiction, and from the
beginning of the federal government, Congress has exercised legislative authority to
regulate the practice of law in federal tribunals. Judiciary Act of 1789, now 28 USC §
1654; cf. In re Kerr, 424 A.2d 94, 98-99 (DC 1980) (rejecting a contention that the
statute requiring disbarment of a lawyer convicted of an offense involving moral
turpitude, DC Code 8§ 11-2503(a), unconstitutionally infringed on the authority of the
Court over attorney discretion).
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0.2:220 Bar Organizations

In its “Rules Governing the District of Columbia Bar,” the Court of Appeals created a
mandatory bar organization in which membership is required of “all persons admitted to
practice law in the District of Columbia.” Rule I includes a list of multiple purposes of
the Bar, all “to the end that the public responsibility of the legal profession may be more
effectively discharged.” Rule VII provides a referendum procedure whereby active
members of the Bar, by a majority of the votes cast, may determine “any question of
Bar policy,” which thereafter “shall control the action of the Bar, the Board of
Governors, the officers and committees.” Rule X provides that “the standards
governing the practice of law” shall be those prescribed in Appendix A, which are
entitled “District of Columbia Rules of Professional Conduct” and are patterned after
the ABA’s Model Rules. Rule XI establishes a comprehensive disciplinary system,
described in 0.2:230 and 0.2:240 below. Rule XII authorizes the Board of Governors of
the Bar to use mandatory dues to create a “Clients’ Security Trust Fund” administered
by five trustees appointed by the court. This fund is used in “reimbursing . . . losses
caused by dishonest conduct of members of the District of Columbia Bar, acting either
as attorneys or as fiduciaries except to the extent they are bonded.” [See 1.15:120,
below.]

Appendix B to the Rules Governing the District of Columbia Bar makes provision for
Interest on Lawyers Trust Accounts (known by the acronym IOLTA). Every lawyer
save those who have opted out by submitting an appropriate “notice of declination” to
the Court of Appeals clerk is required to deposit “client funds which are nominal in
amount or expected to be held for a short period of time” in an interest-bearing account
at a depository institution and “to remit interest or dividends . . . to the District of
Columbia Bar Foundation,” which in turn disburses the funds to “legal assistance
programs providing legal and related assistance to poor persons in the District of
Columbia who would otherwise be unable to obtain legal assistance.” [See 1.15:110,
below.]

Although the Court of Appeals Rules establish a mandatory bar and a comprehensive
disciplinary system, Rule XI expressly recognizes that voluntary bar associations may
discipline their members. Thus, Rule XI, § 1(b) provides that “nothing in this rule shall
... prohibit a voluntary bar association from censuring, suspending or expelling its
members.” However, there appear to be no published reports of any independent
disciplinary action by voluntary bar associations in DC, although there are a number of
such organizations.
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0.2:230  Disciplinary Agency

The DC disciplinary agency is the Board on Professional Responsibility, which is an
arm of the Court of Appeals created by Rule XI of the Rules Governing the District of
Columbia Bar. The Board consists of seven members of the bar appointed by the court
“from a list submitted by the [Bar’s] Board of Governors” plus two non-lawyers
appointed by the court. The powers and duties of the Board are analogous to those of
an administrative agency with authority to perform judicial-type functions as well as
prosecutorial duties and limited legislative-type functions. Thus, the Board is
empowered to “investigate any alleged ground for discipline or alleged incapacity of
any [DC] attorney” and to “appoint Bar Counsel . . . and such Assistant Bar Counsel
and staff as may be required to perform the [investigative/prosecutorial] duties and
functions of that office.” Rule XI, § 4. The Board is also authorized to appoint hearing
committees (each composed of two lawyers and one non-lawyer) to “conduct
evidentiary hearings on [Bar Counsel’s] formal charges of misconduct”. Id. The Board
is empowered “to review the findings and recommendations of hearing committees” on
the basis of the record in a hearing committee’s evidentiary hearing and to submit to the
Court of Appeals the Board’s “own findings and recommendations.” Id. The Board
also has authority to issue a “reprimand” as a sanction for an attorney’s misconduct,
subject only to appellate review by the Court. Id. Any more serious sanction may be
imposed only by the Court itself, either on a recommendation of the Board or at its own
initiative. The Board is also empowered to adopt rules, procedures and policies not
inconsistent with Rule XI or other rules of the Court; and it has adopted rules governing
its procedures (herein “Board Rules”).

Although Bar Counsel is appointed by the Board and serves “at the pleasure” of the
Board, Rule XI empowers Bar Counsel to exercise significant independent authority.
For example, in disciplinary cases on appeal before the Court of Appeals, Bar Counsel
has authority to “argue for a disposition other than that contained in the report . . . of the
Board.” Rule XI, § 6.
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0.2:240  Disciplinary Process

The disciplinary process in the District of Columbia comprises up to seven distinct
stages. The first stage consists of Bar Counsel’s preliminary screening of complaints
against members of the bar to determine whether or not a particular complaint should be
“docketed.” Disgruntled clients are the source of most of the complaints, but Bar
Counsel has authority to initiate an investigation based on allegations from any source,
including newspaper reports. Board Rule 2.1. Any complaint submitted to Bar Counsel
must be reduced to writing and must include a brief statement of the alleged underlying
facts. Board Rule 2.2. The complaint need not be sworn to, and Bar Counsel is
authorized to assist a complainant in reducing the complaint to writing. Id.

Bar Counsel may decline to docket a complaint if a preliminary screening shows that
the complaint on its face is unfounded, or that the alleged facts do not amount to
misconduct warranting discipline, or that the alleged misconduct is not within the
jurisdiction of the Court. Board Rule 2.3. If Bar Counsel makes a negative decision on
docketing, Bar Counsel is required to notify the complainant (if any) of the reasons
therefor, but Bar Counsel’s negative decision is not subject to further review. Board
Rule 2.4. If a lawyer’s client in a criminal case is the source of a complaint, Bar
Counsel is required to conduct a “preliminary inquiry” and to “docket the matter” if
such inquiry “indicates a reasonable basis for opening an investigation.” Board Rule
5.1

If Bar Counsel makes an affirmative decision on docketing, this triggers the second
stage of the disciplinary process, consisting of a formal investigation of the alleged
charges. Complainants must be promptly informed of the docketing decision. Board
Rule 2.4. Bar Counsel is then required to notify the accused lawyer in writing of the
formal investigation and to provide to the lawyer a copy of the written complaint (or
other documents forming the basis for the investigation) together with a request for a
written response from the lawyer. Board Rule 2.7.

During an investigation and also after a petition (if any) is filed, the accused lawyer
“shall have access to all [pertinent] material in the files of Bar Counsel” other than
“privileged” or “work product” material. Board Rule 3.1. With certain limitations,
Rule XI, § 18 also authorizes both Bar Counsel and the lawyer under investigation to
“compel by subpoena the attendance of witnesses and the production of pertinent books,
papers, and documents,” but Board Rule 3.2 requires an accused lawyer to show a
“compelling need” for such a subpoena addressed to a “non-party.”

The third stage of the disciplinary process involves Bar Counsel’s proposed disposition
of a docketed complaint upon completion of the formal investigation. With the prior
approval of a member of one of the hearing committees who is designated the Contact
Member, Bar Counsel “may dismiss the complaint, informally admonish the attorney,
or institute formal charges” before a Hearing Committee. Rule XI, § 8. In addition, Bar
Counsel may enter into a “diversion agreement” with the accused lawyer. Id. Although
the diversion program may be offered “in Bar Counsel’s sole discretion,” it is “subject
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to review by a member of the Board,” who may disapprove it. 1d. No standard of
review is specified.

If Bar Counsel and the Contact Member disagree as to the appropriate disposition of a
complaint, the matter is submitted to the chair of a hearing committee (other than the
committee of the Contact Member), whose decision is final. Board Rules 2.12 and
2.13. The accused lawyer has no right to participate directly in the decision-making
process or to appeal from a Contact Member’s decision approving Bar Counsel’s
proposed disposition of a complaint. Neither a Contact Member nor any reviewing
chair of a hearing committee can participate in any subsequent formal disciplinary
proceeding arising out of Bar Counsel’s proposed disposition of a complaint that either
of them has reviewed.

The fourth stage of the disciplinary process consists of a formal evidentiary proceeding
before a hearing committee framed by the allegations in a “petition” filed by Bar
Counsel and the allegations in the accused lawyer’s answer. A disciplinary proceeding
moves to this stage whenever an investigation is not terminated by a mutually
acceptable disposition requiring no evidentiary hearing. Board Rules 7.1-7.21. In a
proceeding before a hearing committee, Bar Counsel has the “burden of proving
violations of disciplinary rules by clear and convincing evidence.” Board Rule 11.4.
After hearing all pertinent evidence relating to such allegations, the Hearing Committee
submits to the Board a written report containing the Committee’s findings and
recommendation, together with the complete evidentiary record and any briefs of the
parties. Rule XI, § 9; Board Rule 12.1.

The fifth stage of the disciplinary process is a proceeding before the Board. If either
Bar Counsel or the accused lawyer files a notice of “exceptions” to the Hearing
Committee’s report, the matter is scheduled for the submission of briefs to and oral
argument before the Board. Board Rules 13.2 and 13.3. If no such notice of exceptions
is filed, the Board is required to decide the matter on the record made before the
Hearing Committee. Board Rule 13.4. In either instance, the Board may dismiss Bar
Counsel’s petition, remand the matter to the Hearing Committee for further
proceedings, adopt (with or without modification) the findings and recommendation in
the Committee’s report, direct Bar Counsel to issue an informal admonition, issue the
Board’s own sanction consisting of a “reprimand” of the accused lawyer, or submit to
the Court of Appeals the Board’s report with findings and recommendations for the
Court’s disposition of the matter. Rule XI, § 9.

If the Board decides to dismiss the petition, to remand the case to the Hearing
Committee, or to order Bar Counsel to issue an informal admonition, the Board is not
required to submit a written report to the Court of Appeals. Id. Any other proposed
disposition by the Board must be submitted to the Court in a written report containing
the Board’s Findings and Recommendation, together with the entire record. Id.

The sixth stage of the disciplinary process consists of proceedings before the Court of
Appeals, which may be triggered by the Court acting sua sponte or by the filing of
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“exceptions” to the Board’s report either by Bar Counsel or by the respondent lawyer.
Rule X1, § 9(e)-(g).

Bar Counsel is entitled to appear as a party in all proceedings before the Court. Rule
X1, § 9(h). If Bar Counsel disagrees with the findings or recommendation of the Board,
the position of the Board may be presented to the Court by the Board’s Executive
Attorney or other counsel, and the Court has discretion to “appoint an attorney to
present the views of a minority of the Board.” 1d. Upon completion of the appellate
hearings, “the Court shall enter an appropriate order.” Rule XI, § 9(g). The Court is
bound to accept the findings of fact made by the Board if they are supported by
substantial evidence of record, and it is directed to adopt the Board’s recommended
disposition “unless to do so would foster a tendency toward inconsistent dispositions of
comparable conduct or would otherwise be unwarranted.” Id. The Court’s final order
in a disciplinary case is subject to further review only by the US Supreme Court on a
writ of certiorari.

A possible seventh stage of the disciplinary process is a reinstatement proceeding,
which may occur in cases wherein a disbarment order has been in effect for five years
or more (since a disbarred lawyer may apply for reinstatement no earlier than five years
after the effective date of disbarment, Rule XI, § 16(a)) or in cases in which a lawyer is
suspended for less than five years by an order of the Court requiring proof of
rehabilitation prior to reinstatement. Reinstatement proceedings follow much the same
course as regular disciplinary proceedings, except that the lawyer seeking reinstatement
is the moving party and is required to establish by clear and convincing evidence that he
or she has the “moral qualifications, competency and learning in law required for
readmission, and that the resumption of the practice of law . . . will not be detrimental to
the integrity and standing of the bar, or to the administration of justice, or subversive to
the public interest.” Rule XI, § 16(d).
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0.2:245 Mandatory Disbarment Upon Conviction of a Crime
Involving Moral Turpitude

Federal legislation enacted in 1970 provides mandatory disbarment as the sanction for a
member of the DC Bar who is convicted of a crime involving “moral turpitude.” In the
language of the statute, “the name of the member of the bar so convicted shall be struck
from the roll of the members of the bar and [such person] . . . shall thereafter cease to be
a member.” DC Code 8§ 11-2503(a) (1995). This statutorily imposed sanction has been
troublesome with respect to both the definition of “moral turpitude” and the duration of
disbarment necessary to satisfy the statutory mandate that the convicted lawyer “shall
thereafter cease to be a member.”

In In re Colson, 412 A.2d 1160 (DC 1979) (en banc) the Court of Appeals held that
the statute requires a two-step procedure: first to determine whether a per se rule
applies on the ground that the criminal offense, on the face of its essential elements,
inherently involves moral turpitude, and second (assuming a negative determination in
the first step) to determine whether the crime involved moral turpitude on the particular
facts underlying the conviction. The Court in Colson ruled that in the case of a crime
that the Court had determined to involve moral turpitude per se, no hearing in the
disciplinary proceeding would be required or even permitted, whereas in the case of
conviction of a crime not involving moral turpitude per se, there must be an evidentiary
hearing in the disciplinary proceeding to determine whether the convicted attorney’s
crime involved moral turpitude on the particular facts. Id. at 1164-65. The Colson
court also defined “moral turpitude” as “an act of baseness, vileness or depravity . . .
contrary to the accepted and customary rule of right and duty between man and man.”
Id. at 1168. The definition could be satisfied whether the crime is classified as a felony
or misdemeanor.

In another precedent-setting decision, the Court of Appeals held that all crimes
requiring proof of an “intent to defraud” are per se crimes of moral turpitude,
automatically requiring disbarment without any inquiry into the particular facts of the
crime. In re Willcher, 447 A.2d 1198, 1200 (DC 1982). In still another landmark
early decision, the Court interpreted the statutory word “thereafter” to mean “forever,”
which caused the phrase “shall thereafter cease to be a member” to require permanent
disbarment for the lifetime of any attorney convicted of a crime involving moral

turpitude. In re Kerr, 424 A.2d 94, 97-98 (DC 1980).

Recently, the Court of Appeals re-examined its prior statutory interpretations in Colson,
Willcher and Kerr, and partially reaffirmed and partially overruled them. In In re
McBride, 602 A.2d 626 (DC 1992) (en banc), the Court reaffirmed the main holdings
of Colson, i.e., the general definition of moral turpitude, the two-step procedure for
determining whether a crime involves moral turpitude, and the rule that once the court
itself has determined that the elements of a particular crime involve moral turpitude per
se, such determination thereafter shall be applicable to all future cases involving a
conviction for the same crime. 602 A.2d at 634-35. The Court also partially reaffirmed
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its holding in Willcher to the extent that it interpreted the statute as mandating
automatic disbarment for conviction of a felony involving an “intent to defraud.” 602
A.2d at 634. But McBride partially overruled Willcher with respect to misdemeanor
convictions, holding instead that a lawyer convicted of any misdemeanor (including a
misdemeanor one of whose elements is an intent to defraud) is entitled to a hearing on
whether the attorney’s crime, on its particular facts, involved moral turpitude. 602 A.2d
at 635. The Court, most significantly, overruled in its entirety the prior statutory
interpretation in Kerr that disbarment upon conviction of a crime involving moral
turpitude is forever. Instead the Court ruled that a lawyer disbarred under the “crime
involving moral turpitude” statute is eligible, like any other disbarred lawyer, to file a
petition for reinstatement after five years of disbarment and have it acted upon. 602
A.2d at 640-41.

In still another recent decision, a three-judge panel of the Court of Appeals, while
recognizing McBride’s elimination of mandatory lifetime disbarment under the statute,
ruled that the Court in that case did not eliminate the gravity of the crime for which a
lawyer was disbarred as a factor in deciding later whether an application for
reinstatement after five years of disbarment should be granted or denied. In re
Borders, 665 A.2d 1381 (DC 1995) (lawyer previously disbarred for federal
convictions of conspiracy, obstruction of justice, and unlawful intent to commit
bribery). The Court agreed with the Board on Professional Responsibility’s
interpretation of McBride as holding that the gravity of the lawyer’s misconduct may
require a closer examination of other factors pertinent to an application for
reinstatement. 665 A.2d at 1382. The Court decided, however, that it would “expressly
leave open [the question] . . . whether [in a particular case] the gravity of the original
crime(s) may trump every other consideration bearing on reinstatement,” as was
suggested in the opinion of one member of the Board. 1d. In addition, the Court
disagreed with Bar Counsel’s position that a lawyer disbarred for conviction of a crime
involving moral turpitude can never be reinstated unless the lawyer is willing to testify
under oath about all underlying details of the prior crime. Instead, the Court ruled that
the lawyer’s particular post-crime conduct in the Borders case (“to stonewall the post-
crime investigation” relating to alleged bribery of a federal judge) was a relevant
adverse factor with respect to the disbarred lawyer’s “steps taken to remedy past
wrongs” and was also an adverse factor concerning “his present character,” and that his
petition for reinstatement should consequently be denied. Id. at 1385.

In In re Spiridon, 755 A2d 463 (DC 2000), the court addressed the question whether a
misdemeanor conviction for theft of $18, which had been determined to constitute a
crime reflecting adversely on the respondent’s “honesty, trustworthiness, or fitness as a
lawyer in other respects,” so as to fall under Rule 8.4(b), also involved moral turpitude,
so as to require disbarment. Following McBride, the court held that even though a
felony conviction for theft would entail moral turpitude per se, and the elements of the
misdemeanor offense were identical to those of the felony, yet a hearing was required to
determine whether the particular circumstances supported a finding of oral turpitude.
Such a hearing had here been held; the Board on Professional Responsibility had
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concluded, on the basis of mitigating facts, that moral turpitude was not involved; and
the court sustained that determination.

The DC Court of Appeals has held that conspiring to engage in a monetary transaction
in property believed to be derived from illegal drug trafficking was a crime involving
moral turpitude, In re Lee, 755 A.2d 1034 (DC 2000), as were involvement in a
fraudulent investment scheme, In re Mason, 736 A.2d 1019 (DC 1999), and attempted
bribery involving intentional dishonesty for personal gain, In re Tucker, 766 A.2d 510
(DC 2000).

In In re Corrizzi, 803 A.2d 438 (DC 2002), the respondent was found to have
committed a number of ethical delicts, of which the most serious involved counseling
two clients, in separate cases, to commit perjury on their depositions. These two
offenses, which themselves violated several different Rules, including DC Rule 3.4(b)
as well as 3.3(a)(2), 8.4(c) and 1.3(b)(2), were held sufficient to warrant disbarment.
The Court cited several precious decisions holding that “perjury and perjury-related
offenses involve moral turpitude per se and therefore convictions of such crimes
mandate disbarment under DC Code § 11-2503(a)(2001).” Id. at 442. It also cited In
re Gormley, 793 A.2d 469 (DC 2002)(per curiam) for the proposition that a lawyer
need not actually be convicted of a crime of moral turpitude in order to be disbarred on
the basis of the underlying conduct.

Other decisions involving the issue of moral turpitude are discussed under 8.4:300,
below.
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0.2:280  Ethics Rules Applied in Federal Courts in DC

Both the US Court of Appeals for the DC Circuit and the US District Court for the
District of Columbia have adopted, as the ethics rules applicable to lawyers in those
courts, the Rules of Professional Conduct adopted by the DC Court of Appeals, as
amended from time to time. Circuit Rules of Disciplinary Enforcement, Rule IB;
District Court Rule 706(a).
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0.4:400 Abbreviations, References and Terminology

The District of Columbia Rules of Professional Conduct and the District of Columbia
Code of Professional Responsibility are sometimes referred to in this narrative as the
“DC Rules” and the “DC Code,” respectively.

There are occasional references to the “Jordan Committee,” the “Sims Committee,” the
“Peters Committee,” and the “Schaller Committee™: all of them committees of the DC
Bar commonly and conveniently referred to by the names of their chairmen. The first
three of the Committees, as explained in 0.1:103 above, issued reports that shaped the
DC Rules in their present form: the Jordan Committee having made the
recommendations that largely accounted for the form of the DC Rules as originally
adopted; the Sims Committee having contributed certain modified provisions relating
specifically to government lawyers; and the Peters Committee having recommended a
number of modifications that were put into effect as of November 1, 1996.

The Schaller Committee was the source of recommended changes to DC Court of
Appeals Rule 49, which governs the unauthorized practice of law in the District of
Columbia. Its recommendations, which were adopted by the Court and became
effective on February 1, 1998, are discussed under 5.5:210, below.

The DC Bar’s Rules of Professional Conduct Review Committee, whose
recommendations resulted in the numerous changes in the District of Columbia Rules of
Professional Conduct effective February 1, 2007, as explained under 01.1:103 above,
will be referred to for brevity as the DC Rules Review Committee.

Many of the changes made in the DC Rules as a result of the recommendations of the
DC Rules Review Committee reflected changes that the ABA had made in the Model
Rules in 2002 and 2003 as a result of recommendations made by the ABA’s
Commission on the Evaluation of the Rules of Professional Conduct, which was
generally known as the ABA Ethics 2000 Commission, and will be so referred to
herein.
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1.0 Rule 1.0 Terminology
1.0:100 ““Belief” or “believe”

The DC Rules define these terms identically to the Model Rules.

1.0:110  ““Confirmed in writing”

The DC Rules have no corresponding defined term.

1.0:120  “Consults” or “consultation”

The DC Rules define these terms identically to the Model Rules.

1.0:130  “Firm” or “law firm”

The DC Rules define these terms identically to the Model Rules.

1.0:140  “Fraud” or “fraudulent”

The DC Rules define this term identically to the Model Rules.

1.0:150 ““Informed consent™

This term and a definition identical to that in the model Rules were added to the DC
Rules on the recommendation of the Rules Review Committee.

1.0:160  “Knowingly,” “known,” or “knows”

The DC Rules define these terms identically to the Model Rules.

1.0:170  ““Law clerk™

The DC Rules omit this definition.

1.0:180 “*Matter”

The defined term “matter,” which does not appear in the Terminology section of the
Model Rules (although a somewhat similar definition appears in MR 1.11(d)(1)) was
added to the DC Rules effective November 1, 1996, as a result of a recommendation of
the Peters Committee. At the same time this defined term was added to the
Terminology, related changes were made in two of the provisions of Rule 1.7 and three
comments to that Rule, which turn on the term “matter.” [See 1.7:101 below, where the
reasons for these amendments are explained.] In addition, paragraph (d) of DC Rule
1.11, from which this defined term was largely taken, was amended so as no longer to
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define “matter” but simply to use the defined term — but to limit it as used in that
particular rule to a “matter” involving a specific party or parties. [See 1.11:101, below]

1.0:190 ““Partner”

This term and a definition identical to that in the model Rules were added to the DC
Rules on the recommendation of the Rules Review Committee.

1.0:200  “Reasonable” or “reasonably”

The DC Rules define these terms identically to the Model Rules.

1.0:210  “Reasonable belief” or “Reasonably believes”

The DC Rules omit this definition.

1.0:220  “Reasonably should know”

The DC Rules define these terms identically to the Model Rules.

1.0:230  “Screened”

This term and a definition identical to that in the Model Rules were added to the DC
Rules on the recommendation of the Rules Review Committee.

1.0.240  “Substantial”

The DC Rules define this term identically to the Model Rules.

1.0:250  “Tribunal”

The DC Rules’ definition of this term was altered at the recommendation of the Rules
Review Committee to conform to the Model Rules.

1.0:260  “Writing” or “written”

These terms and a definition identical to that in the Model Rules were added to the DC
Rules on the recommendation of the Rules Review Committee.
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. CLIENT-LAWYER RELATIONSHIP

1.1 Rule 1.1 Competence
1.1:100 Comparative Analysis of DC Rule

e Primary DC References: DC Rule 1.1
e Background References: ABA Model Rule 1.1, Other Jurisdictions
e Commentary:

1.1:101  Model Rule Comparison

D.C. Rule 1.1(a) is identical to the entire MR 1.1. DC Rule 1.1(b) adds a requirement
that the lawyer serve the client with skill and care commensurate with that generally
afforded by other lawyers in similar matters. Rule 1.1(b) was added, according to the
Jordan Committee, to give lawyers a “meaningful standard” by which to measure their
“ability” — that is the Committee’s word, though “performance” would seem the apter
term — against the requirements of Rule 1.1(a). The Jordan Committee had originally
proposed that Rule 1.1(b) begin with the phrase “at a minimum.” The Board of
Governors elected to delete this language, however, because “it was inconsistent with
the concept of a single applicable standard.”

The Comments to DC Rule 1.1 add several sentences that are not contained in the
Model Rule. Comment [1] to the Model Rule states that expertise in a particular field
of law may be required in some circumstances. Comment [1] to the DC Rule adds the
example that expertise in a particular field of law may be required when a client has
been led by the lawyer reasonably to expect such expertise. Comment [5] to the Model
Rule sets forth standards for competent handling of a case. The DC Comment [5] adds
the requirement that a lawyer give continuing attention to the needs of the
representation of a client to ensure that such needs are not neglected. Finally, Comment
[6] to the Model Rule was amended as recommended by the Ethics 2000 Commission to
add that a lawyer should “keep abreast of changes in the law and its practice.” This
phrase was also added to the DC Rule’s Comment [6] pursuant to the Rules Review
Committee’s recommendation, along with the phrase “and comply with all continuing
legal education requirements to which the lawyer is subject.”
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1.1:102 Model Code Comparison

The counterpart to Rule 1.1 in the Model Code was DR 6-101(A)(1)-(3), which
prohibited a lawyer from handling a matter the lawyer was not competent to handle,
required preparation adequate in the circumstances, and prohibited neglect of a matter.
Rule 1.1 is much more specific than DR 6-101 about what constitutes competent
representation, especially as to areas of specialty practice. DR 6-101(A)(3)’s specific
prohibition of neglect of a matter is absent from Rule 1.1, which instead affirmatively
requires that the representation of the client be competent; “‘competent representation”
includes qualities — thoroughness and preparation as well as legal knowledge and skill
— that are inconsistent with neglect. Neglect is mentioned in Comment [5] to DC Rule
1.1, which says that “competent handling of a particular matter” requires “continuing
attention to the needs of the representation to assure that there is no neglect of such
needs.” Neglect is addressed more directly in Rule 1.3 and Comment [7] to the DC
Rule. See 1.3:300, below.
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1.1:200  Disciplinary Standard of Competence

e Primary DC References: DC Rule 1.1
e Background References: ABA Model Rule 1.1, Other Jurisdictions
e Commentary: ABABNA § 31:201, ALI-LGL § 16, Wolfram § 5.1

1.1:210  Relationship of Rule 1.1(a) and 1.1(b): Ability vs.
Performance

Although the Jordan Committee proposed that Rule 1.1(b) be added in order to provide
a standard for measuring compliance with Rule 1.1(a), and the Board of Governors
endorsed this concept, Bar Counsel, in the tradition of prosecutors’ proliferating counts
of a charge, has sometimes charged lawyers with violating both subparts of Rule 1.1,
often for the same conduct. Perhaps in reaction, in order to differentiate Bar Counsel’s
charges, the Board on Professional Responsibility has sometimes read Rule 1.1(a) as
dealing with a lawyer’s competence in the sense of ability and Rule 1.1(b) as dealing
with a lawyer’s performance.

In re Lewis, 689 A.2d 561 (DC 1997), concerned an experienced criminal defense
lawyer accused of neglect in a particular case and charged with violating both subparts
of Rule 1.1. The Board ruled that the lawyer did not violate Rule 1.1(a) because “there
[was] no evidence that lack of competence [i.e., ability] was at issue” but did violate
Rule 1.1(b) because the lawyer’s lapses were not commensurate with the skill and care
afforded to clients by other lawyers in similar matters. The Board thought Rule 1.1(b)
“better tailored [than Rule 1.1(a)] to address the situation in which a lawyer capable to
handle a representation walks away from it for reasons unrelated to his competence in
that area of practice.” 1d. at 564. The case was not contested in the Court of Appeals,
which merely appended the Board’s opinion to a one-paragraph per curiam order
affirming it. See also these Board decisions not contested in the Court of Appeals: In
re Lyles, 680 A.2d 408 (DC 1996) (lawyer professing to be a bankruptcy specialist
violated Rule 1.1(b) when she failed to follow fundamental pleading and filing
requirements of the Bankruptcy Code; violation of Rule 1.1(a) not charged); In re
Sumner, 665 A.2d 986 (DC 1995) (both subparts of Rule 1.1 violated by lawyer who
had no experience in criminal appeals and bungled attempted criminal appeal).

However, in a contemporaneous case similar to Lewis, the Board reversed a hearing
committee’s decision that had relied on the distinction between ability and performance
in finding that a lawyer (again an experienced criminal defense lawyer who had
neglected clients’ interests) had violated Rule 1.1(b) but not Rule 1.1(a). In re Drew,
693 A.2d 1127 (DC 1997) (per curiam). In reversing as to Rule 1.1(a), the Board
noted that Rule 1.1(a) says “that a lawyer shall provide competent representation to a
client” and added: “That he may have the requisite skill and knowledge . . . and yet
deliberately refuse to provide competent representation cannot . . . allow him to escape
his obligation under Rule 1.1(a).” Id. at 1132 (emphasis in original).
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The Board then quoted from DC Rule 1.1, Comment [5], as supporting its conclusion.
Id. The Drew case was contested in the Court of Appeals. The court stated, not very
helpfully, that it “agree[d] with the Board that violations of Rule 1.1(a) were established
by clear and convincing evidence.” Id. at 1127.

Whether the ability/performance distinction between Rule 1.1(a) and Rule 1.1(b) will
survive the Court of Appeals’ cryptic approval of the Board’s rejection of the
distinction on the facts of Drew cannot be known. Although the distinction draws some
support from the Jordan Committee’s unfortunate use of “ability” instead of
“performance” in explaining the purpose of Rule 1.1(b) — paragraph (b), added by the
Committee, “provides lawyers with a meaningful standard by which to measure their
ability” — it is indefensible textually. Rule 1.1(a) requires a lawyer to provide
“competent representation,” not merely to be capable of providing competent
representation, and says that “competent representation” includes, in addition to legal
knowledge and skill, “thoroughness and preparation reasonably necessary for the
representation.”

In In re Outlaw, 917 A.2d 684 (DC 2007), the respondent lawyer had negligently
allowed the statute of limitations on the client’s tort claim to run before initiating
meaningful negotiations with the defendant’s insurer, and had thereby violated DC
Rules 1.1(a) and (b) and 1.3(a). The respondent had also failed to advise her client of
her professional lapses, and thus violated Rule 1.4(a). In the latter connection, the
respondent was also found to have deliberately avoided disclosing to the client the true
posture of the case, and so to have violated Rule 8.4(c) as well.

In In re Evans, 902 A.2d 56 (DC 2006), a disciplinary proceeding in which the
respondent’s principal ethical transgression was a conflict of interest in violation of DC
Rule 1.7(b)(4) by reason of the lawyer’s representing a client in a matter that involved a
business in which he had a personal financial interest [discussed under 7.1:210, below],
this conflict was found to have led to violations of DC Rule 1.1(a) and (b) as well as
Rule 8.4(d) [discussed under 8.4:500, below]. The respondent owned a title company,
and also engaged in a law practice that included probate and real estate matters. His
title company was contacted to close a real estate loan, but when it appeared that the
property to be encumbered was not owned by the borrower but instead belonged to the
unprobated estate of the borrower’s deceased mother-in-law, the respondent undertook
to represent the borrower in initiating a probate proceeding to secure the borrower’s title
to the property. He undertook this engagement without advising the borrower of his
conflict of interest or getting her informed consent to his proceeding with the
engagement despite the conflict of interest, and this was the basis of the violation of
Rule 1.7(b)(4). He then proceeded to commit a number of errors and omissions in the
course of his representation of the borrower, presumably as a result of his conflicting
interests, that were found to have violated both paragraphs of Rule 1.1. To prove a
failure to provide competent representation, under paragraph (a) of Rule 1.1, prior case
law had established that Bar Counsel must show not only that the lawyer failed to apply
his or her skill and knowledge, but that this failure constituted a serious deficiency in
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the representation, and here the respondent was found to have had four such failures in
his representation of the borrower. These lapses were then held, along with one
additional lapse, to have also manifested a failure to “serve a client with the skill and
care commensurate with that generally afforded to clients by other lawyers in similar
matters,” in violation of paragraph (b) of the Rule.

Another overlap is between Rule 1.1 and Rule 1.3. The same conduct or pattern of
conduct has been found to violate one or both subparts of Rule 1.1 and one or more of
the subparts of Rule 1.3. See Drew; Lewis; Lyles; Sumner; In re Green, 689 A.2d
560 (DC 1997); In re Roxborough, 679 A.2d 950 (DC 1996) (per curiam); In re
Peartree, 672 A.2d 574 (DC 1996); In re Ryan, 670 A.2d 375 (1966).
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1.1:220 Instances of Incompetence

In addition to the cases discussed in 1.1:210, a few other disciplinary cases involving
competence have reached the Court of Appeals. In In re Chisholm, 679 A.2d 495 (DC
1996), there was no charge of a violation of Rule 1.1, but the Board on Professional
Responsibility based its leniency in the sanction it imposed in part on the ground that
lawyer’s misconduct was “largely the product of accepting a case outside his area of
expertise.” Opting instead for the more severe sanction requested by Bar Counsel, the
court said that “the record does not bear out the notion that this [lack of expertise] was
the cause of [the lawyer’s] misconduct,” where the record “demonstrated persistent and
intentional dishonesty” on the lawyer’s part. “There is no rational nexus between
repeated acts of dishonesty and an attorney’s lack of specialized expertise.” Id. at 504.
In In re Ryan, 670 A.2d 375 (1996), the misconduct charged to a lawyer extended over
the period of both the Model Code and the Model Rules. She was found to have
violated both Rule 1.1 and DR 6-101(A)(3) by neglecting the interests of undocumented
alien clients seeking work permits.

In In re Ford, 79 A.2d 1232 (DC 2002), the Court upheld, against a challenge by Bar
Counsel, dismissal of a Hearing Committee finding that respondent had failed in his
duty of competent representation under Rule 1.1(a) and (b) by reason of errors in a
probate petition. The Court did not, unfortunately, spell out the exact nature of the
errors involved, but simply noted that its decisions imposing discipline for incompetent
representation “have required proof of deficiency more serious than that demonstrated
here.” It cited, as cases involving disciplinable incompetence, In re Shorter, 707 A.2d
1305, 1306 (DC 1998); In re Bland, 714 A.2d 787 (DC 1998) (per curiam); and In re
Sumner, 665 A.2d 986, 989 (DC 1995) (per curiam).

In cases arising solely under the Model Code, the Court has sustained findings of
violations of DR 6-101(A)(3) (neglect) where the lawyer did not comply with discovery
deadlines and did not keep his client informed, and of DR 6-101(A)(2) (inadequate
preparation), where the same lawyer let the time for filing a petition for certiorari pass
without filing a petition. In re Spaulding, 635 A.2d 343 (DC 1993). In In re Willis,
505 A.2d 50 (DC 1985), the lawyer had filed pleadings that were “sloppy, incoherent,
incomplete and misleading on their face . . . [and] prepared . . . without any meaningful
investigation,” id. at 50 (citation omitted), and thus violated DR 6-101(A)(2). The
disciplined lawyer in In re Stow, 633 A.2d 782, 783-84 (DC 1993) (per curiam),
maintained haphazard and disorganized files and thus violated DR 6-101(A)(3). In In
re Alexander, 513 A.2d 781, 789-90 (DC 1986) (per curiam), a lawyer violated DR 6-
101(A)(2) and (3) because he prepared for a case inadequately and made legally
deficient arguments. In In re Mance, 869 A.2d 339 (DC 2005), the Court upheld a
finding that the respondent had violated Rules 1.1(a) and (b), as well as Rules 1.3 (a)
and (b), by filing an untimely appeal from his client’s criminal conviction of multiple
offenses and failing to seek available relief for that lapse, and in addition failing to get
the client’s sentence reduced on the available ground that some of the offenses of which
he was convicted merged. Similarly, in In re Outlaw, 917 A.2D 784 (DC 2007), the
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Court upheld the Board’s determination that the respondent’s error in miscalculating the
applicable statute of limitations her client’s tort case, and her neglect of the case that
allowed the limitation period to expire before initiating meaningful negotiations with
the defendant’s insurance carrier constituted failure to provide competent representation
and to serve the client with skill and care, in violation of DC Rules 1.1(a) and (b), as
well as failure to provide zealous and diligent representation in violation of Rule 1.3(a),
despite the fact that the error in recording the applicable limitations period had been
made by an employee who was under the respondent’s supervision and not the
respondent herself.

In In re Nwadike, 905 A.2d 221 (DC 2006), the Court approved a determination that
the respondent had failed to represent her client with skill and care in violation of Rule
1.1(b) by failing to file, in a medical malpractice action, a timely and complete
statement pursuant to Civil Rule 26(b)(4), listing potential experts to be called at trial
and summarizing their expected testimony; but also approved the Board’s
recommendation that in the circumstances the appropriate disciplinary sanction therefor
be an informal admonition, the least severe available sanction.

In In re Cater, 887 A.2d 1 (DC 2005), there were four consolidated proceedings
against the same lawyer, in one of which the respondent was charged with violating DC
Rules 5.3(b) and 1.1(b) by failing to act competently and failing adequately to supervise
a nonlawyer assistant, in connection with a former secretary’s embezzlement of $47,000
from the estates of two incapacitated adults for whom the respondent had been court-
appointed guardian and conservator. (In the three other proceedings, the respondent had
been charged with violating DC Rules 8.1(b) and 8.4(d) by reason of her repeated
failures to respond to inquiries from Bar Counsel; these are more fully discussed under
8.1:500, below.) With respect to the Rule 5.3(b) proceeding, the evidence showed that
over a nine-month period, the respondent’s secretary had forged the respondent’s
signature on thirty-four checks totaling $42,000 from the account of one of the clients,
and two checks totaling a little over $5,000 from the other client’s account -- facts that
the respondent did not discover until she examined the accounts a year after he secretary
had disappeared without notice. The respondent had delegated to the secretary entire
responsibility for handling the two accounts, and had done nothing to check or
supervise her handling of them. The Hearing Committee had concluded that the
respondent had not violated these two rules because she had offered an explanation that
the Committee found persuasive, and a divided Board had concurred, albeit with four
members dissenting. The Court, however, agreed with the minority on the Board, and
quoted the commentary in the Annotated Model Rules of Professional Conduct to the
following effect:

Courts view holding money in trust for clients as a nondelegable fiduciary
responsibility that is not excused by ignorance, inattention, incompetence or
dishonesty. Although lawyers may employ nonlawyers to assist in fulfilling this
fiduciary duty, lawyers must provide adequate training and supervision to
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ensure that ethical and legal obligations to account for clients’ monies are being
met.

Id. at 13. Having concluded that the respondent had violated Rule 5.3(b), the court
stated that it followed a fortiori that she had also failed to provide competent
representation and thereby violated Rule 1.1(a), since the same evidence supported both
charges.

See also In re Devaney, 870 A.2d 53 (DC 2005), where, as more fully discussed under
1.8:400, below, a lawyer’s violation of DC Rule 1.8(b)’s prohibition on a lawyer’s
preparing an instrument giving the lawyer or a member of his family a substantial gift
from a client was held also to have violated Rule 1.1(a)’s requirement of competent
representation.

The only relevant opinion of the Legal Ethics Committee under Rule 1.1 is DC Ethics
Opinion 256 (1995), stating that the inadvertent disclosure of confidential information
to opposing counsel does not by itself constitute a violation of the rule. The Committee
said that inadvertent disclosure would violate Rule 1.1 only if the lawyer failed to
review the documents to be turned over to opposing counsel with the thoroughness,
preparation, skill or care required by the rule.

Several ethics opinions addressed incompetence under the DC Code. DC Ethics
Opinion 28 (1977) stated that a second lawyer cannot provide competent representation
to a client (though he may consult with and advise the client) in a matter in which the
client already has a lawyer unless the first lawyer knows of and consents to the dual
representation or withdraws from the case. DC Ethics Opinion 116 (1982) said that a
lawyer does not have to seek out a client for whom he previously drafted a will to
advise the client that subsequent changes in the law make a change in the will desirable
unless there is continuing representation. DC Ethics Opinion 118 (1982) held that
when a lawyer is employed by a union as a staff lawyer and provides legal services to
both the union and its individual members, the lawyer cannot strike or participate in a
work slowdown except in what the Legal Ethics Committee apparently considered the
unlikely event that participation in the strike or slowdown “in no way interferes with the
timely and competent performance of the [lawyer’s] work.” DC Ethics Opinion 139
(1984) addressed the issue of the duty a lawyer owes to a client who has minimal
contact with the lawyer and expresses minimal interest in her own affairs. The lawyer
in question represented a woman in a criminal case. The client was convicted and the
lawyer filed an appeal. Rather than order a transcript, the trial judge ordered the lawyer
to prepare a stipulation of facts to submit to the appellate court. The stipulation was not
prepared because the client skipped bail and became a fugitive. Throughout the
following year, the client had minimal contact with the lawyer, missed appointments,
spent some time in jail, and remained on fugitive status. It was clear, however, that the
client wanted the lawyer to proceed with the appeal. The Legal Ethics Committee
opined that, because the lawyer did not need the client’s participation in the appeal, the
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lawyer should continue to represent the client in the way he thought appropriate and
should renew his efforts to contact her. Lastly, DC Ethics Opinion 170 (1986)
cautioned against pre-paid legal services plans that afford to members unlimited
monthly telephone access to legal advice within the scope of the plan. The Committee
observed that, while not inherently unethical, telephonic advice of this kind, if handled
in an “off-the cuff” rapid assembly-line fashion, can result in incompetent
representation.
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1.1:300  Malpractice Liability

e Primary DC References: DC Rule 1.1
e Background References: ABA Model Rule 1.1, Other Jurisdictions
e Commentary: ABABNA § 301:1, ALI-LGL § 49-54, Wolfram § 5.6

1.1:310  Relevance of Ethics Codes in Malpractice Actions

Scope Comment [6] of the Model Rules states: “Violation of a [disciplinary rule] should
not give rise to a cause of action nor should it create any presumption that a legal duty
has been breached. . . . [The Rules] are not designed to be a basis for civil liability.”
The Preamble and Preliminary Statement to the DC Code contained similar language,
stating that the disciplinary rules do not “undertake [to] define standards for civil
liability of lawyers for professional conduct.” The Jordan Committee, however,
recommended the deletion from the DC Rules of language referring to the relationship
between ethics rules and civil liability. The Committee thought that any attempt to
“prescribe the effect of the [ethics rules] in decisions by courts outside the disciplinary
process seem[ed] unwarranted.” The Committee recommended deleting Scope
Comment [6] of the Model Rules and instead leaving it up to the courts to define, on a
“case-by-case” basis, the relationship between the ethics rules and the judicial process.
The Court of Appeals, however, retained, in a new Scope Comment [4], the first
sentence of Comment [6], together with a general discussion of the possible relevance
of violations of the rules to civil liability. The Peters Committee recommended deletion
of this language. In keeping with the spirit of the Jordan Committee’s recommendation
— allowing malpractice law to develop independently of ethics rules — the Peters
Committee recommended that the Scope section simply state that the disciplinary rules
are not “intended to enlarge or restrict existing law regarding the liability of lawyers to
others or the requirements that the testimony of expert witnesses or other modes of
proof must be employed in determining the scope of a lawyer’s duty to others.” The
Court of Appeals agreed this time, and the Peters Committee wording was incorporated
into Scope Comment [4] of the DC Rules, effective November 1, 1996. To date (as of
March 1998), there is no case law under the DC Rules interpreting Scope Comment [4].

In Waldman v. Levine, 544 A.2d 683 (DC 1988), the Court held that, while the
disciplinary rules do not define civil liability, they are relevant evidence of the standard
of care to which a lawyer is held. Accordingly, the Court in Waldman affirmed the trial
judge’s decision to allow an expert witness to use the DC Code as a guide to the
relevant standard of care in a malpractice action. The Court cited cases involving
expert use of traffic and safety manuals in negligence actions as support for the
proposition that a malpractice expert should be treated the same as other experts using
codes of conduct in negligence cases. See id. at 691. See also Smith v. Haden, 872 F.
Supp. 1040, 1045 n.2 (DDC 1994), aff’d, 69 F.3d 606 (DC 1995) (citing Waldman
for the proposition that the DC Code is relevant to establishing the standard of care
governing a lawyer’s conduct); Williams v. Mordkofsky, 901 F.2d 158, 163 (DC Cir.
1990) (“While the Model Code does not provide for a direct private malpractice action,
violations of the Code certainly constitute evidence in an action at common law”). The
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Peters Committee, making specific reference to the Mordkofsky case, stated that
decisions holding that the disciplinary rules are relevant evidence in malpractice cases
were consistent with the original Scope Comment [4].

See 1.1:380 below, for discussion of cases holding that, in contrast with the duty-of-care
malpractice cases, violation of a disciplinary rule defining a fiduciary duty is conclusive
of a lawyer’s breach of his common-law fiduciary obligations.
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1.1:320  Duty to Client

A lawyer owes a duty to his client “to employ a reasonable degree of care and skill in
the performance of his duties.”” Cohen v. Surrey, Karasik & Morse, 427 F. Supp.
363, 373 (DDC 1977) (quoting Savings Bank v. Ward, 100 U.S. 195, 198 (1880)). A
lawyer does not breach her duty merely because she makes an error in professional
judgment. Id. In Applegate v. Dobrovir, Oakes & Gebhardt, 628 F. Supp. 378, 383
(DDC 1985), aff’d, 809 F.2d 930 (DC Cir. 1987), the court held that a lawyer did not
breach his “professional duty by failing to introduce specific items of evidence at trial”
because such trial decisions were in the lawyer’s discretion. This discretion exists even
when the lawyer disregards the client=s advice in the heat of a trial or rejects a client’s
suggested trial tactic. ld. (citing Frank v. Bloom, 634 F.2d 1245, 1256-57 (10th Cir.
1980)). Failure to follow a client’s explicit instructions regarding a non-discretionary
issue is, on the other hand, a breach of duty and constitutes negligence. See Waldman
v. Levine, 544 A.2d 683, 692 n.7 (DC 1988) (stating that a lawyer breaches his duty
when he fails to ask for a continuance of a trial despite being explicitly asked to do so
by his client).

A lawyer who is retained after the client has terminated another lawyer’s services has
no duty to lessen the adverse effect of the terminated lawyer’s negligence. See
Waldman, 544 A.2d at 693. Waldman involved a woman who died after giving birth.
The woman’s mother, Essie Swann, retained Waldman, a lawyer, to file a medical
malpractice action. Waldman failed to retain an expert witness, failed to ask for a
continuance of the trial despite the client’s explicit instructions to do so, and forced the
client to acquiesce in a settlement for a nominal sum. Swann fired Waldman and hired
Levine to set aside the settlement and reinstate the action. Waldman, at Levine’s
suggestion, signed a praecipe withdrawing his appearance as counsel and sent it to
Levine. Levine never filed the praecipe, however, and never entered an appearance as
Swann’s lawyer. Accordingly, Swann’s case remained dismissed. Swann sued
Waldman for malpractice. Waldman filed a third party complaint against Levine for
contribution, alleging that Levine’s actions prevented Waldman from setting aside the
dismissal and reducing the injury to Swann. The Court held that the third-party action
against Levine could not stand. Levine had made a professional judgment not to take
Swann’s case, and his failure to enter an appearance did not cause or exacerbate
Swann’s injuries. See id. As a result, the court held that “[w]here there is a choice to
be made, successor counsel has no duty to the client to take action which would lessen
the damages resulting from predecessor counsel’s negligence, and is not liable to
predecessor counsel for contribution.” Id.

A lawyer’s duty is limited by the scope of the representation the lawyer has undertaken.
See Smith v. Haden, 872 F. Supp. 1040 (DDC 1994), aff’d, 69 F.3d 606 (DC Cir.
1995). Haden was a malpractice suit against a lawyer for failing to file a civil action on
behalf of her client before the statute of limitations ran. The court found that the lawyer
was retained to file not a civil action but a claim with the Alaska Victim’s
Compensation Board, which she did file; the lawyer therefore had no duty to pursue the
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civil action. See id. at 1054. Generally, the establishment of a lawyer-client
relationship is a necessary predicate for stating a claim for malpractice. See Chase v.
Gilbert, 499 A.2d 1203, 1211 (DC 1985); Williams v. Callaghan, 938 F. Supp. 46, 50
(DDC 1996). For exceptions to this rule, see 1.1:410, below. For a discussion of
fiduciary duties, see 1.1:380, below.
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1.1:330 Standard of Care

The standard of care in malpractice actions is “that degree of reasonable care and skill
expected of lawyers acting under similar circumstances.”” O’Neil v. Bergan, 452 A.2d
337, 341 (DC 1982) (citing Morrison v. MacNamara, 407 A.2d 555, 561 (DC 1979)).
What constitutes reasonable care may “vary depending upon circumstances.” Smith v.
Public Defender Serv., 686 A.2d 210, 213 (DC 1996). As a threshold matter, a lawyer
must have “not only the formal legal training reflected by membership in the bar, but
also enough additional knowledge, as well as experience,” to satisfy the required degree
of care. Battle v. Thornton, 646 A.2d 315, 322 (DC 1994). The Court in Battle
observed that the required experience and knowledge may include satisfaction of certain
requirements of DC Rule 1.1. See id. at 322-23. For example, a lawyer may need
additional formal legal training to act with reasonable care on a particular matter. See

id.

A criminal defendant who has been unsuccessful in seeking to set aside a conviction on
the ground of ineffective assistance of counsel is not barred from bringing a malpractice
action against his defense lawyer. See Smith, 686 A.2d at 212; Brown v. Jonz, 572
A.2d 455, 457 n.7 (DC 1990). Although the Court of Appeals is somewhat ambiguous
in its reasoning, it has firmly established that the standard for ineffective assistance of
counsel as a ground for setting aside a conviction differs from the standard for
malpractice. See Smith, 686 A.2d at 212; Brown, 572 A.2d at 457 n.7. The District
of Columbia differs from some other jurisdictions, which have held that a denial of an
ineffective assistance claim bars a malpractice action. See Smith, 686 A.2d at 212
(citing cases).
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1.1:335 Requirement of Expert Testimony

Expert testimony is required to establish the applicable standard of care in a legal
malpractice action unless the lawyer’s lack of care is so obvious that “the trier of fact
can find negligence as a matter of common knowledge.” O’Neil v. Bergan, 452 A.2d
337, 341 (DC 1982). Obvious negligence requiring no expert testimony includes
allowing a statute of limitations to run, see id. at 342, permitting the entry of default
against a client, see id., and failing to include a residuary clause in a will, see Hamilton
v. Needham, 519 A.2d 172, 175 (DC 1986). Matters requiring expert testimony, on the
other hand, include trial strategy decisions made by the lawyer, see Williams v.
Callaghan, 938 F. Supp. 46, 50 (DDC 1996); procedural strategy decisions made by
the lawyer, see Liu v. Allen, 894 A.2d 453, 460-61 (DC 2006); the extent of pre-trial
preparation, sce Applegate v. Dobrovir, Oakes & Gebhardt, 628 F. Supp. 378, 382-
83 (DDC 1985), aff’d, 809 F.2d 930 (DC Cir. 1987); the filing of evidence after a
court-imposed deadline, see Mavity v. Frass, 456 F. Supp.2d 29, 34 (DDC 2006); and
the adequacy of a lawyer’s investigation of corporate misconduct, see O’Neil, 452 A.2d
at 342. Failure to produce expert testimony when it is required can result in a directed
verdict for the opposing party. See id.

An expert witness does not have to be a specialist in the area of law he is testifying
about. A general practitioner with knowledge and legal expertise can be qualified as an
expert. For example, in Battle v. Thornton, 646 A.2d 315, 323 (DC 1994), the court
permitted a general practitioner with substantial expertise in criminal law to testify as an
expert in a Medicaid fraud case despite the fact that the witness had no experience in the
Medicaid fraud area. The Court observed that any “weakness attributable to [the
expert’s] lack of experience with Medicaid fraud was a matter for cross-examination at
trial, affecting the weight to be accorded his testimony.” 1d. at 324.

The expert testimony requirement generally applies whether the trier of fact is a judge
or ajury. See O’Neill, 452 A.2d at 342 n.5. Some decisions, however, suggest an
exception for bench trials. In Greenberg v. Sher, 567 A.2d 882, 884 (DC 1989), a trial
judge conducting a bench trial excluded expert testimony on the issue of whether a
lawyer’s recommendation of settlement to a client fell below the standard of due care,
holding that the expert testimony was unnecessary in view of the judge’s own
experience in personal injury litigation. The Court of Appeals ruled that in the
circumstances of the case the trial judge did not abuse her discretion in excluding the
testimony. On the other hand, a judge trying the facts may sometimes allowably hear
an expert that a jury would not be allowed to hear. Smith v. Haden, 872 F. Supp. 1040
(DDC 1994), aff’d, 69 F.3d 606 (DC Cir. 1995), was a malpractice suit against a
lawyer for failing to file a civil action on behalf of her client before the statute of
limitations ran. An expert testified for plaintiff in a bench trial on the probability and
value of a settlement had the action not been time-barred. The defendant argued that
the expert’s testimony was too speculative and confusing. The court held that, while
expert testimony on settlement value might be too speculative and confusing for a jury,
it was admissible and might be helpful in a bench trial. See id. at 1047.
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1.1:340  Causation and Damages

“Proximate cause exists when there is a ‘substantial and direct causal link’ between the
attorney’s breach and the injury sustained by the client.” Dalo v. Kivitz, 596 A.2d 35,
42 (DC 1991) (citation omitted). In order to show that a lawyer’s malpractice was the
cause of her injury, a plaintiff must prove that she would have prevailed in the
underlying case but for her lawyer’s malpractice. See Williams v. Patterson, 681 A.2d
1147 (DC 1996). Patterson was a malpractice case against a lawyer who failed to file
a personal injury claim within the limitations period. The plaintiff was injured in an
automobile accident. She retained Williams, a lawyer, to file a civil action on her
behalf. After Williams had let the limitations period expire, the would-be personal
injury plaintiff sued him. The court held that in order for the plaintiff to recover for
malpractice she had to prove, by expert testimony, that her injuries were either
exacerbated by or originated in the automobile accident. See id. at 1150. In Williams
v. Callaghan, 938 F. Supp. 46, 51 (DDC 1996), the court stated that a plaintiff in a
malpractice action must show that “the result of his criminal trial would have been
different had his attorney not committed the alleged misconduct.” Williams was a
criminal defendant who was found guilty at trial. He sued his trial lawyer for
malpractice, alleging that the lawyer was negligent in rejecting Williams’ suggestions
for cross-examining and interviewing witnesses. The Court held that Williams failed to
demonstrate that the result of his trial would have been different had the lawyer acted
on his suggestions.

Although a malpractice plaintiff has to demonstrate that his lawyer’s negligence
prevented him from being awarded a money judgment, he probably does not have to
prove in the first instance that the judgment was collectible. In Smith v. Haden, 872 F.
Supp. 1040, 1054 (DDC 1994), aff’d, 69 F.3d 606 (DC Cir. 1995), the United States
District Court, noting that there was no District of Columbia law on the issue, held that
collectibility of a judgment is not an element of plaintiff’s malpractice claim. Instead,
noncollectibility is an affirmative defense that defendant must plead and sustain. No
other District of Columbia court appears to have addressed this issue.

An act of another that intervenes between the lawyer’s negligence and the client’s
injury does not necessarily break the chain of causation. See Dalo, 596 A.2d at 42. A
lawyer may be liable to a client for malpractice even though an intervening act was a
more immediate cause of the plaintiff’s injury than the lawyer’s misconduct if the
lawyer could have “anticipated and protected against” the intervening act. ld. (citation
omitted). In Waldman v. Levine, 544 A.2d 683, 693-94 (DC 1988) (1.1:320 above),
the court held that a successor lawyer’s failure to file an appearance for a client is not an
intervening event that breaks the chain of causation and relieves the predecessor lawyer
of liability for malpractice.

Punitive damages are awarded in a malpractice action only if the defendant’s actions are
wilful, fraudulent, wanton, reckless, oppressive, or inspired by ill will or evil motive.
See Dalo, 596 A.2d at 40. In other words, lawyers are treated like all other defendants
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with respect to claims for punitive damages. The DC Court of Appeals has observed
that “actions do not become more egregious simply because of the professional
obligations of the person committing them.” Boynton v. Lopez, 473 A.2d 375, 378 n.1
(DC 1984). In Boynton, the Court overturned as unjustified a jury’s award of punitive
damages to a plaintiff who sued his lawyer for misrepresenting the terms of a settlement
offer. Id. at 377-78. In Dalo, the court affirmed a trial judge’s decision not to award
punitive damages to a malpractice plaintiff whose lawyer entered into an unethical
business arrangement with him, improperly filed a lawsuit against him, and caused his
assets to be frozen. See Dalo, 596 A.2d at 40. In Hendry v. Pelland, 73 F.3d 397,
400 (DC Cir. 1996), the court upheld a trial judge’s refusal to award punitive damages
to a plaintiff who complained that his lawyer was not “well-advised” in the law and
failed to advise the client properly regarding settlement. An award of punitive damages
was permitted, however, when a lawyer, acting as an escrow agent for one potential
purchaser of a house, used that purchaser’s deposit to enable a different purchaser to
buy the house. See Wagman v. Lee, 457 A.2d 401, 405 (DC 1983).

Breezevale Limited v. Dickinson, 759 A.2d 627 (DC 2000), affirmed on rehearing
en banc, 783 A.2d 573 (DC 2000), which is discussed more fully in connection with
defenses to malpractice claims [under 1.1:370, below], also addressed both causation
and damages.
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1.1:350  Waiver of Prospective Liability [see 1.8:910]

See 1.8:910, below, for a discussion of this topic.
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1.1:360  Settlement of Client’s Malpractice Claim [see
1.8:920]

See 1.8:920, below, for a discussion of this topic.
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1.1:370  Defenses to Malpractice Claim

The District of Columbia has a three-year statute of limitations on legal malpractice
claims, see DC Code § 12-301, and the “discovery rule” (modified, as explained below,
as the “continuous representation rule”) is used to determine when a cause of action
accrues. See Knight v. Furlow, 553 A.2d 1232, 1234 (DC 1989). Under the discovery
rule, a cause of action in malpractice accrues when a “plaintiff has knowledge of (or by
the exercise of reasonable diligence should have knowledge of) (1) the existence of the
injury, (2) its cause in fact, and (3) some evidence of wrongdoing.” Id. (citing
Bussineau v. President & Dirs. of Georgetown College, 518 A.2d 423, 425 (DC
1986)).

In R.D.H. Communications Ltd. v. Winston, 700 A.2d 766 (DC 1997), the Court
adopted the “continuous representation rule,” as an exception to the discovery rule for
determining when a cause of action for a malpractice accrues. Under that exception,
“when the injury to the client may have occurred during the period the attorney was
retained, the malpractice cause of action does not accrue until the attorney’s
representation concerning the particular matter in issue is terminated.” 1d. at 768
(quoting Weisberg v. Williams, Connolly & Califano, 390 A.2d 992, 995 (DC 1978)).
The court described the “purpose and parameters” of the rule as follows: “The rule’s
primary purpose is to avoid placing the client in the untenable position of suing his
attorney while the latter continue to represent him. For that reason, the rule is limited to
situations in which the attorney who allegedly was responsible for the malpractice
continues to represent the client in that case.” 1d. (quoting Williams v. Mordkofsky,
901 F.2d 158, 163 (DC Cir. 1990)).

Determining when a plaintiff had or should have had knowledge of a lawyer’s
malpractice entails a factual analysis of the conduct and the representations of the
lawyer and the reasonableness of the client’s reliance thereon. See Diamond v. Davis,
680 A.2d 364, 372 (DC 1996) (per curiam). In some situations, a layperson simply
may not be aware that a lawyer committed malpractice until the malpractice is
affirmatively brought to the layperson’s attention. See Williams v. Mordkofsky, 901
F.2d 158, 162 (DC Cir. 1990). In Duggan v. Keto, 554 A.2d 1126, 1144 (DC 1989),
for example, the Court held that the earliest time a beneficiary could have known about
a lawyer’s malpractice in drafting a will was when the testator died and the will was
presented for probate.

Even if a plaintiff believes that a lawyer has been providing deficient representation, the
statute of limitations does not begin to run until the plaintiff has suffered an actual
injury. “Typically, . . . a potential — not actual — injury has occurred when a client
claims that an attorney has mishandled a lawsuit still in progress by failing to take
appropriate discovery, or by making some other error that, however egregious, does not
conclude the lawsuit.” Wagner v. Sellinger, 847 A.2d 1151, 1156 (DC 2004). “That
is to say, until the lawsuit is resolved (either by verdict or ruling in court or by
settlement), the injury remains uncertain or inchoate. It follows that the statute of
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limitations has not yet begun to run.” 1d. (internal citation omitted). However,
“[pJartial resolution of lawsuit, such as by way of partial summary judgment,” may also
give rise to actual injury. See Havens v. Patton Boggs LLP, No. 05-01454, 2006 WL
1773473 (DDC June 26, 2006), aff’d, 2007 WL 1549030 (DC Cir. 2007).

In Mordkofsky, however, the Court ruled that a malpractice claim was time-barred
because of the time that had passed since the plaintiff-client should have known that his
lawyer’s wrongdoing possibly constituted malpractice. On his lawyer’s advice, the
client-plaintiff made inconsistent statements in separate applications to an
administrative agency. The inconsistency was questioned by the administrative law
judge hearing one of the applications, who scheduled a second hearing to determine
whether the client ““misrepresented or lacked candor’ in [his] failure to report the
conflicting statements.” Mordkofsky, 901 F.2d at 161. The Court said that the client
should have known that the lawyer’s advice constituted possible malpractice at this
point, which was beyond the period of limitations. See id. at 162. The client waited
until after the application was denied and administrative appeals from that denial were
taken and denied. In the circumstances, the Court held, that was too late. Id. And if it
does take adverse action by a tribunal to create a cause of action in malpractice,
resolution of an appeal of that action is not necessary to state a claim in malpractice.
See Knight, 553 A.2d at 1235. Knight involved a will that had been invalidated by a
trial court because of the drafting lawyer’s malpractice. While the trial court’s decision
was pending on appeal, a malpractice action was filed against Furlow, the lawyer who
drafted the will. Furlow claimed that the malpractice action was not ripe because the
appeal had not been decided, and thus no injury had occurred. The Court held that not
all of a plaintiff’s damages have to occur before a malpractice action can be brought.
The legal fees and costs incurred by the plaintiff in defending the invalidated will in the
trial court “constitute legally cognizable damages for purposes of stating a claim for . . .
malpractice.” Id. at 1235.

The discovery rule’s reasonable diligence standard applies to cases involving fraud or
fraudulent concealment. See Diamond, 680 A.2d at 381. To avoid dismissal of his
action as time-barred, the plaintiff there urged adoption of a rule that, in a case in which
fraud and fraudulent concealment are alleged, the cause of action accrues only when the
plaintiff has actual knowledge of the fraud. The Court ruled against him and applied the
discovery rule as it is commonly applied in all other matters, holding that the cause of
action accrued when a reasonable person would have been put on inquiry to investigate
with reasonable diligence whether fraud was being committed.

Under DC law, the statute of limitations applicable to a legal malpractice action is tolled
during an individual’s incarceration. DC Code § 12-302(a)(3); Proctor v. Morrissey,
979 F. Supp. 29, 32 (DDC 1997).

Breezevale Limited v. Dickinson, 759 A.2d 627 (DC 2000), affirmed on rehearing
en banc, 783 A.2d 573 (DC 2000) held that fraudulent conduct by a client relating to
litigation conducted on its behalf by counsel is not necessarily a bar to a malpractice
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claim by the client against that counsel; nor does it necessarily constitute contributory
negligence barring such a claim. There, the law firm Gibson, Dunn & Crutcher, LLP
(“GDC”) had represented Breezevale in pursuing claims against Firestone arising from
three business transactions involving foreign countries. During pretrial discovery, a
Breezevale witness confided to a GDC lawyer on the eve of her deposition that she
planned to testify that she had forged certain documents relating to one of the three
transactions in issue. Without notifying the client, a GDC partner allowed the
deposition to commence and later refused Breezevale’s demand that the deposition be
suspended before the deposition had disclosed the fraud. Firestone’s lawyers then
prepared a motion to dismiss all Breezevale’s claims with prejudice, and Breezevale,
following GDC’s advice, settled its multimillion dollar claims for a nominal sum.
Breezevale then sued GDC for malpractice; the jury, after a “trial within the trial,” in
which it heard experts from both sides as to the applicable professional standards, found
that despite Breezevale’s fraud its suit against Firestone, had it been handled properly
by GDC, would have resulted in a recovery of $3,430,000, and awarded Breezevale a
verdict in that amount. The trial court then entered judgment n.o.v. in GDC’s favor,
finding that there was no evidence to support the jury’s conclusion that GDC’s
malpractice proximately caused Breezevale’s loss of all but a minimal portion of its
potential recovery from Firestone; that the forgery by Breezevale had proximately
caused the loss and constitutional contributory negligence on Breezevale’s part; and that
there was no evidence to support the jury’s findings on damages. The trial court then
granted GDC $5,356,633 in damages on its counterclaim for “bad faith litigation.” The
Court of Appeals reversed as to each of these grounds. As to the matter of proximate
cause, the nub of the Court’s holding was that the jury’s verdict, recognizing the fraud
yet finding that Breezevale would have prevailed at trial nonetheless, undercut the trial
court’s holding that the fraud would have destroyed Breezevale’s case against Firestone.
759 A.2d at 633-34. As to contributory negligence, the Court held that the key issue
was whether, if GDC had exercised due care, the fraud would have substantially
affected Breezevale’s chances of ultimately prevailing at trial, and the jury had found
that it would not; thus, the fraud did not amount to contributory negligence. Id. at 634-
35. As to proof of damages, the Court declared that

Under District law, which governed the malpractice suit, “a
plaintiff is not required to prove the amount of his damages
precisely; however, the fact of damage and a reasonable estimate
must be established.” (Quoting Bedell v. Inner Housing, Inc.,
506 A.2d 202, 205 (DC 1980).

Id. at 635.

The Court granted GDC'’s petition for rehearing en banc to consider the contention that
“a client who engages in wrongdoing in connection with any aspect of litigation thereby
as a matter of law forfeits all rights of recovery against the attorney.” 783 A.2d at 574.
Rejecting this proposition, the Court held that “Matters must be judged in relative
context and with an eye to other available measures of compensation and sanction.” 1d.
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In Breezevale Limited v. Dickinson, 879 A.2d 957 (DC 2005), the case returned to the
court of appeals after the trial court ruled on remand that Breezeville had litigated its
malpractice claim against GDC in bad faith and, as sanctions, dismissed the claim,
awarded GDC attorneys’ fees, and awarded GDC $1 million in punitive damages. The
Court upheld the trial court’s conclusion that Breezeville had litigated its malpractice
claim in bad faith by focusing on the forgery issue and forcing GDC to refute its false
claims of innocence. The Court also agreed that dismissal was an appropriate sanction
for “conduct utterly inconsistent with the orderly administration of justice.” Id. at 968
(internal quotation omitted). It further agreed that Breezeville’s bad faith tainted the
entire litigation and thus it was not necessary to limit the award of attorneys’ fees to the
portions of the suit litigated in bad faith. Finally, the Court stated that the trial court had
authority to impose punitive damages as a sanction for Breezeville’s bad faith litigation,
but it vacated the award because the other sanctions imposed by the trial court “bore
‘punitive’ elements” and to impose an additional $1 million in damages “lack[s] the
reasonableness and proportionality required of punitive damages awards.” Id. at 970
(internal citation omitted).

Two other defenses to malpractice mentioned in DC case law are noncollectibility of a
judgment and failure of a client to notice a flaw in a will before executing it. In Smith
v. Haden, 872 F. Supp. 1040, 1054 (DDC 1994), aff’d 69 F.3d 606 (DC Cir. 1995),

the court held that noncollectibility of a judgment is “an affirmative defense that must

be pleaded and proved by the defendant.” [See 1.1:370, above, for a discussion of the

Haden holding.]

In Hamilton v. Needham, 519 A.2d 172 (DC 1986), the court held that the testator’s
failure to notice an omission in a will before executing it is not a viable defense to a
malpractice action for a lawyer’s failure to include a residuary clause in the will. The
court observed that, while a person is ordinarily bound by what he signs, a client “*has
the right to rely upon his attorney and is not forced, as he would be in an adversary
position, to weigh the effect of every word in fine print of the modern deed forms.”” 1d.
at 175 (citation omitted).

-4 - 1.1:300 Malpractice Liability
1.1:370 Defenses to Malpractice Claim



1.1:380  Liability to Client for Breach of Contract, Breach of
Fiduciary Duty, and Other Liabilities

Breach of Contract

Although contract and tort actions may arise from the same factual setting, “they exist
separate and distinct from one another.” See Boynton v. Lopez, 473 A.2d 375, 377
(DC 1984). Thus, both a fraud claim and a breach of contract claim may be made in the
same action. See id. A client may bring a breach of contract action against her lawyer
on the basis of the lawyer’s “implied agreement to deal in good faith and to perform
with reasonable skill.” O’Neil v. Bergan, 452 A.2d 337, 342 (DC 1982). The
“reasonable skill” implied in a contract action is the same “reasonable skill” a lawyer
must display to avoid malpractice liability. See id. at 343. The plaintiff must present in
a contract action, as she would in a malpractice case, expert testimony defining

“reasonable skill.” See id.

An express contract between a lawyer and her client is subject to general principles of
contract law but will be scrutinized closely if the contract is beneficial to the lawyer and
executed after the establishment of the attorney-client relationship. See Haynes v.
Kuder, 591 A.2d 1286, 1291 (DC 1991); Chase v. Gilbert, 499 A.2d 1203, 1208-09
(DC 1985). All agreements “between an attorney and a client for services are governed
by the standard of good faith and reasonableness.” Haynes, 591 A.2d at 1291.

A lawyer is entitled to recover the value of her services in quantum meruit if she relied
on a “promise implied by law to pay for beneficial services rendered and knowingly
accepted.” Chase, 499 A.2d at 1207. In other words, if the lawyer rendered services
to a client with the reasonable expectation of being compensated for those services, and
the client, by implication, asked for those services and accepted the benefit of them, the
lawyer may be entitled to payment. See id. The issue of whether a lawyer who has
been discharged can recover in quantum meruit for the reasonable value of her services
based on an express fee agreement has not been decided by the DC courts. See id. at
12009.

Breach of Fiduciary Duty

All that is required to establish a fiduciary relationship between a lawyer and her client
is a manifestation by the parties, either “explicitly or by their conduct,” of their intent to
create an attorney-client relationship. See In re Ryan, 670 A.2d 375, 379 (DC 1996).
Where a corporation or other entity is involved, the lawyer owes a fiduciary duty only
to the entity that he represents, not to “individual shareholders, officers, or directors.”
See Egan v. McNamara, 467 A.2d 733, 738 (DC 1983). Once a lawyer-client
relationship is established, the lawyer’s fiduciary duty extends beyond the principal
matter for which he was retained. See Avianca, Inc. v. Corriea, 705 F. Supp. 666, 680
(DDC 1989), aff’d without opinion sub nom. Avianca, Inc. v. Harrison, 70 F.3d 637
(DC Cir. 1995). Avianca involved a lawyer who had a lawyer-client relationship with
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Avianca, a major Colombian airline. The lawyer, acting on behalf of his own
corporation, purchased an aircraft for the purpose of leasing it to a wholly owned
subsidiary of Avianca. The lawyer failed to disclose his financial interest in the
transaction to the subsidiary or Avianca. He argued that he did not breach a fiduciary
duty to Avianca because Avianca had not retained him with respect to the lease
transaction. The court rejected this argument, stating that the lawyer had a continuing
fiduciary obligation to Avianca that did not dissipate simply because he was not
specifically or expressly retained with respect to one transaction. See id. “The
fiduciary duties owed plaintiffs by Corriea extended to all matters in which he was
involved, not simply the ones for which he received legal fees.” 1d.

In First American Corp. v. Sheikh Zayed Bin Sultan Al-Nahyan, 17 F. Supp.2d 10
(DDC 1998), the Court observed that lawyers owe their clients fiduciary duties both of
loyalty and of care. Id. at *53. Asserted in that case was a breach of the duty of loyalty,
id. as to which the Court observed that state of mind is immaterial to the question
whether there is a breach, though “[i]t can play a role in determining the appropriate
remedy.” Id. at *54. The Court also stated that “The inquiry is whether the lawyer put
himself or herself in a position by which he or she could not give full loyalty to which
the client is entitled.” Id. And, comparing the standards governing disciplinary rules
and common law fiduciary duties, the Court observed that “[b]oth sets of standards
recognize that a lawyer has a duty to avoid conflicts of interest, to exercise independent
judgment on behalf of a client, and to fully disclose conflicts of interest to affected
clients, but the terminology for enunciating these standards varies.” Id. at *57.

Loyalty to the client is an essential element of fiduciary duty. In Hendry v. Pelland, 73
F.3d 397 (DC Cir. 1996), the court observed that “a basic fiduciary obligation of an
attorney is the duty of ‘undivided loyalty,” which is breached when an attorney
represents clients with conflicting interests.” Id. at 401. See also Griva v. Davison,
637 A.2d 830, 847 (DC 1994) (stating that a lawyer who represents clients with
competing interests breaches his fiduciary duty); Dalo v. Kivitz, 596 A.2d 35, 37 (DC
1991) (1.1:340 above) (stating that the trial court was “indisputably correct” in ruling
that a lawyer breached his fiduciary duty by failing to advise his client about the
potential conflicts of interest that can exist when the lawyer and client enter into a joint
business venture).

Though regarded as only evidence of the standard of case to which a lawyer is held in
the ordinary malpractice action, based on negligence, disciplinary rules can define a
lawyer’s fiduciary duties. In Griva, the Court of Appeals, after quoting Scope
Comment [4] as it read before the 1996 amendment (1.1:310 above), said that “[d]espite
these cautious statements . . ., case law confirms that a violation of the . . . [former
Code] or of the Rules of Professional Conduct can constitute a breach of the attorney’s
common law fiduciary duty to the client.” 637 A.2d at 846-47. The “case law” that the
court quoted was Avianca, 705 F. Supp. at 679. In that case, acting without guidance
from the DC Court of Appeals, which alone could speak authoritatively to the point, the
United States District Court said that the then effective disciplinary rules of the Model
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Code, “while not strictly providing a basis for a civil action, nonetheless may be
considered to define the minimum level of professional conduct required of an attorney,
such that a violation of one of the DRs is conclusive evidence of a breach of the
attorney’s common law fiduciary obligations.” Id. That holding had been anticipated
by another district court judge in Financial General Bankshares, Inc. v. Metzger, 523
F. Supp. 744, 762 (DDC 1981), vacated on jurisdictional grounds, 680 F.2d 768
(DC Cir. 1982). And later a third district judge said that, “if the plaintiff has alleged
facts indicating a possible violation of one of the Disciplinary Rules, then the plaintiff
has stated a claim for breach of fiduciary duty.” Resolution Trust Corp. v. Gardner,
788 F. Supp. 26, 30, partial sum. judgment granted, 798 F. Supp. 790 (DDC 1992).
The United States Court of Appeals, in vacating the district court decision in Metzger
for jurisdictional reasons, was critical of the district court’s resolving “novel and
difficult issues of local law.” Financial Gen. Bankshares, Inc. v. Metzger, 680 F.2d
768, 769 (DC Cir. 1983). More recently, in reliance on the intervening DC Court of
Appeals decision in Griva, the United States Court of Appeals has ruled that evidence
that a lawyer defendant violated one of the rules of the former Code “was sufficient to
support [plaintiffs’] claim that he violated his common law fiduciary duty.” Hendry,
73 F.3d at 401. In each of these cases the disciplinary rules at issue were those dealing
with conflicting loyalties.

The Peters Committee thought that Scope Comment [4] as it read before the 1996
amendment was “somewhat inconsistent with the holding in Avianca” and
“[a]ccordingly” the committee proposed “deleting that portion of Comment [4] which
discusses the common law of lawyer liability and the relationship of that law to these
Rules.” Thus, the topic sentence of Scope Comment [4] as proposed by the committee
and approved by the Court of Appeals reads:

[4] Nothing in these Rules, the Comments associated with them, or this
Scope section is intended to enlarge or restrict existing law regarding the
liability of lawyers to others or the requirements that the testimony of
expert witnesses or other modes of proof must be employed in
determining the scope of a lawyer’s duty to others.

Clients who seek compensatory damages against their lawyers for breach of fiduciary
duty “must prove injury and proximate causation.” See Hendry, 73 F.3d at 401. Ifa
client seeks disgorgement of legal fees paid, however, the client need prove only that
the lawyer breached his fiduciary duty, not that the breach caused injury. See id. In
reaching this conclusion, the court in Hendry observed that, unlike compensatory
damage claims, which focus on the harm the client has suffered, the claim for
disgorgement of legal fees focuses on the “decreased value of the representation itself.”
See id. at 402. Thus, “[b]ecause a breach of the duty of loyalty diminishes the value of
the attorney’s representation as a matter of law, some degree of forfeiture is . . .
appropriate without further proof of injury.” Id. The court addressed the disgorgement
of fees issue only in connection with disloyalty as a breach of fiduciary duty. No court
appears to have considered whether the holding should be extended to claims involving
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other means of breach. In Gardner, the court held that there can be a breach of
fiduciary duty when a lawyer collects an excessive fee. Gardner, 788 F. Supp. at 30.
There, the client plaintiffs argued that the defendant lawyer accepted payments from
them but failed to render the requisite legal services. The court observed that accepting
payments from a client when no benefit, or little benefit, is received by the client in
return amounts to receiving an excessive fee. See id.

In Herbin v. Hoeffel, 806 A.2d 186 (DC 2002), the Court addressed a claim resting on
allegations that a lawyer in the DC Defender Service had sent to Virginia Law
enforcement officials a confidential pre-sentence report from a criminal case in which
the plaintiff had been involved, enabling the officials to serve a search warrant on the
plaintiff which resulted in “physical pain and suffering and emotional damage.”
Considering only the claim on its face, in the context of an appeal from a dismissal for
failure to state a claim on which relief could be granted, the Court held that the
allegations stated a claim for breach of fiduciary duty by the defendant lawyer in
disclosing client “secrets” (as defined in Rule 1.6), and that such a disclosure would be
sufficiently serious to constitute “extreme and outrageous conduct,” and thus to support
a damage claim for infliction of emotional distress.

Other Causes of Action

DC courts have also entertained actions against lawyers for the tort of fraud, see
Boynton, 473 A.2d 375, and the tort of intentional infliction of emotional distress, see
Williams v. Callaghan, 938 F. Supp. 46, 51 (DDC 1996). These cases were decided
under standard DC tort law with no special consideration for lawyer involvement.
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1.1:390  Liability When Non-Lawyer Would Be Liable

There appear to be no pertinent DC court decisions on this subject.
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1.1:400 Liability to Certain Non-Clients

e Primary DC References: DC Rule 1.1
e Background References: ABA Model Rule 1.1, Other Jurisdictions
e Commentary: ABABNA § 71:1101, ALI-LGL § 51, Wolfram § 5.6

Monick v. Melnicoff, 144 A.2d 381 (DC 1958), addressed “the question of an
attorney’s personal liability to pay the cost of a stenographic transcript ordered during
the course of a proceeding in which the attorney appears on behalf of his client.” Id. at
382. The Court acknowledged authority for the proposition that “an attorney’s
negotiations for work to be done in a law suit is the act [sic] of an agent for a known
principal and for the expense of that service the agent does not become personally
responsible.”” 1d. at 383 (citation omitted). However, the Court opted for a different,
“and perhaps minority” rule: “[WThen an attorney orders printing or reporting, although
known to be acting as an attorney, he becomes liable unless he makes it expressly
known that he is ordering such work as agent for his client.” Id. The Court stated, “If
an attorney ordering a transcript or brief does not intend to bind himself personally, he
may avoid responsibility by making his position clear.” Id.

In McNeill v. Appel, 197 A.2d 152 (DC 1964), a handwriting expert sued a lawyer for
the amount of his fee after he had testified for the lawyer’s client in a probate hearing.
The trial court entered judgment for the expert, and the lawyer appealed, contending
that the evidence had been insufficient to support a finding against him. Id. at 153. The
Court observed that “to avoid liability an agent must disclose both his agency and the
identity of his principal. . . . Disclosure of the agency after execution of the contract will
not relieve the agent of liability.” 1d. (citations omitted). The Court then held, “A
careful review of the record discloses ample evidence to support the trial [court’s
decision] holding appellant personally liable.” Id.

1.1:410 Duty of Care to Certain Non-Clients

Despite the general rule that “the obligation of the attorney is to his client, and not to a
third party,”” Needham v. Hamilton, 459 A.2d 1060, 1061 (DC 1983) (quoting
National Savings Bank v. Ward, 100 U.S. 195, 200 (1880)), a lawyer’s duty to
exercise reasonable care extends to non-clients who are the “direct and intended”
beneficiaries of the lawyer’s services. Id. at 1062. See also Quetel Corp. v. Columbia
Communications Int’l, Inc., 787 F. Supp. 1, 4 (DDC 1992) (“[A] third party may
bring a legal malpractice claim if he or she is a direct and intended beneficiary of the
transaction at issue.”) (citing Needham). Thus, the intended beneficiary of a will has
standing to bring a malpractice action against the lawyer retained to draft the will.
Needham, 459 A.2d at 1061. See also Duggan v. Keto, 554 A.2d 1126, 1143 n. 21
(DC 1989) (legatees of an estate had standing to sue for malpractice, notwithstanding a
lack of privity between them and the lawyers who drafted the will) (citing Needham).
In Teasdale v. Allen, 520 A.2d 295 (DC 1987), the court held that plaintiffs claiming
to be intended beneficiaries of a will have standing to sue the drafting lawyer for
malpractice regardless of whether the “intended beneficiaries could be discerned from
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the four corners of the will itself.” Id. at 296. Outside the context of wills also, courts
have found that direct and intended beneficiaries of legal services enjoy standing to sue
for malpractice. In Williams v. Mordkofsky, 901 F.2d 158 (DC Cir 1990), the owner
of two corporations brought malpractice claims against the lawyer retained to represent
one of the companies. Although the claims related to the corporation that was not the
defendant’s client, the court refused to grant summary judgment for the lawyer because
it believed the parties may have intended that the injured company be a direct
beneficiary of the lawyer’s representation of the other company. Id. at 163-64.

The beneficiaries of an estate do not enjoy standing to bring a malpractice action against
the lawyer for the estate’s personal representative. Hopkins v. Akins, 637 A.2d 424,
428 (DC 1993). In Hopkins, a widower brought a malpractice claim against the lawyer
for the personal representative of the deceased wife’s estate. The widower argued that
the lawyer had owed the beneficiaries of the estate a duty to take reasonable steps to
prevent the decedent’s son from diverting estate assets. In rejecting that argument, the
court quoted approvingly from a treatise on legal malpractice: “In the absence of an
express undertaking, fraud or malice, the attorney for a personal representative owes no
duty to and cannot be liable for negligence to heirs, legatees, [or] creditors of the
estate.”” 1d. (quoting Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice §
26.10 at 618 (3d ed. 1989)). According to the court, “[t]he principal reason for this rule
is ‘the potentially adversarial relationship [that exists] between an executor’s interest in
administering the estate and the interests of the beneficiaries of the estate.”” Id. (quoting
Rutkoski v. Hollis, 600 N.E.2d 1284, 1289 (lll. App. Ct 1992)). The Court stated
further, “It would be very dangerous to conclude that the attorney, through performance
of his service to the administrator . . ., subjects himself to claims of negligence from the
beneficiaries. The beneficiaries are entitled to even-handed and fair administration by
the fiduciary. They are not owed a duty directly by the fiduciary’s attorney.” Id.
(quoting Goldberg v. Frye, 266 Cal. Rptr. 483, 490 (Cal. Ct. App. 1990)).

Far from being the intended beneficiaries of a lawyer’s legal services, opposing counsel
and adverse parties hold interests directly adverse to the lawyer’s client. Consequently,
neither opposing counsel nor an adverse party enjoys standing to sue a lawyer for
malpractice. Conservative Club of Washington v. Finkelstein, 738 F. Supp. 6, 9-11
(DDC 1990). See also Morowitz v. Marvel, 423 A.2d 196, 199 (DC 1980) (“Each
jurisdiction which has concluded, as we do, that a negligence action will not lie by a
former defendant against adverse counsel, has done so primarily for the reason that
there is an absence of privity of contract between counsel and an opposing party and for
public policy reasons.”). According to the court in Conservative Club, “To adopt a
rule of law that would expose an attorney to the prospect of negligence claims by
parties whose interests are adverse to those of his client would result in the demise of
our adversarial system of justice.” 738 F. Supp. at 10.

In Brady v. Graham, 611 A.2d 534 (DC 1992), the appellee Graham had originally
filed a complaint against her lawyer for failing to account for and tender rental

payments that the lawyer had received from Graham’s tenant. Graham subsequently
amended her complaint to include another lawyer, Brady. According to Graham, her
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lawyer had endorsed the money orders in question to Brady, who had then deposited the
money in his client’s trust account. Graham also alleged that Brady “had failed to
provide an accounting of these funds as requested.” 1d. at 534-35. In upholding
judgment against Brady, the Court observed that, “[a]s a general matter, an attorney
who possesses the funds even of one of [sic] who is not a client in the traditional sense
has duties as a fiduciary to safeguard those funds.” Id. at 536. A lawyer may be liable
where he breaches a promise to protect a third party’s lien on his client’s settlement
proceeds. Travelers Ins. Co. v. Haden, 418 A.2d 1078, 1084 (DC 1980). In
Travelers, a workmen’s compensation carrier sought to hold the lawyer of an injured
worker liable for the alleged breach of an oral agreement to protect the carrier’s lien on
the worker’s settlement proceeds. The court acknowledged that “an attorney may be
liable for failure to protect a lien imposed on his client’s settlement proceeds, where he
expressly agrees with the client and the creditor to do so,” id., but denied the carrier’s
claim against the lawyer because it did not find the evidence sufficient to establish an
express agreement. Id. at 1085.

In Heffelfinger v. Gibson, 290 A.2d 390 (DC 1972), a lawyer signed an assignment
agreement with his client and the physician who had treated the client’s injuries. The
assignment provided that the lawyer would withhold the amount of the physician’s bill
from any settlement or damages that the client might obtain in the case against the
motorist who had caused the injuries. The lawyer later turned the case over to another
lawyer but remained in contact with both the former client and the new counsel
regarding the case. The client ultimately received a cash settlement; however, the
physician received none of the money. In holding the first lawyer liable for his failure
to protect the doctor’s fee, the Court observed, “For [the lawyer] to have avoided
liability under this agreement would, in our view, have required a novation, i.e., an
acceptance by the doctor of an assumption by [the new lawyer] of [the first lawyer’s]
existing obligation.” 1d. at 393 (footnote omitted).

In Richter v. Analex Corp., 940 F. Supp. 353 (DDC 1996), the issue was whether a
company, Analex, could assert the malpractice claims of its predecessor company,
Xanalex, against the lawyer who had counseled Xanalex. Analex argued that it had
acquired the malpractice claim, along with Xanalex’s liabilities . . . and all of
Xanalex’s assets, and that “as successor and assignee it can assert Xanalex’s claim
against [the lawyer].” 1d. at 356. Although the parties agreed “that no court has yet
decided whether a legal malpractice claim is assignable under District of Columbia law
and that other states are split on the issue,” id. at 357, the court concluded that “in
circumstances such as these, public policy does not prohibit the assignment of a legal
malpractice claim and District of Columbia law does not prevent it.” Id. at 358.
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1.1:420  Reliance on Lawyer’s Opinion [see also 2.3:300]

In Security National Bank v. Lish, 311 A.2d 833 (DC 1973), a bank sued a lawyer for
losses on a loan that the bank had made to the lawyer’s client. The client had borrowed
money from the bank using certain real property as collateral. The lawyer believed that
his client was in a position to execute a valid second trust instrument to secure the loan.
He conveyed this belief to the bank. Because the bank had a history of positive
dealings with the lawyer, it relied on his opinion and loaned $25,000 to the client
without performing a title search on the property. When the client defaulted on the
loan, the bank learned of a previously-existing second trust on the property that was
superior to the bank’s interest. The default cost the bank $7,500. It wrote off $1,500
and sued the lawyer for the remaining $6,000, claiming that the lawyer had breached a
duty to provide reliable information to the bank. The trial court granted the lawyer’s
motion for summary judgment, based upon “the undisputed facts that plaintiff did not
employ defendant to search the title, and that a lawyer-client relationship did not exist
between [the bank] and the defendant.’” Id. at 834 (quoting the trial court). In reversing
the trial court’s dismissal, the Court of Appeals stated, “One engaged in supplying
information has a duty to exercise reasonable care. Generally, this duty does not extend
beyond one’s employer. . . . However, there is a recognized exception to this general
rule. Where information is supplied directly to a third party (or indirectly for the benefit
of a specific third party), then the same duty of reasonable care exists, notwithstanding a
lack of privity.” ld. at 834-35 (citation omitted). The court concluded that a lawyer
must be held to the same standard of care, even when his inaccurate representations
(however innocently made) are conveyed to a non-client.” Id. at 835.
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1.1:430  Assisting Unlawful Conduct [see also 1.2:600-
1.2:630]

In Hopkins v. Akins, 637 A.2d 424 (see 1.1:410, above), where the personal
representative of an estate had misappropriated estate funds, the Court refused to find
the representative’s lawyer liable to the beneficiaries for failing to take steps to prevent
the misappropriation. 1d. at 428. However, the Court opined that, “where the attorney
is alleged to be an accomplice in the wrongdoing, a different case is presented;
‘[i]ntentional wrongs . . . can give rise to liability.”” 1d. at 430 (quoting Mallen &
Smith, supra, § 26.10 at 618).

In Faison v. Nationwide Mortgage Corp., 839 F.2d 680 (DC Cir. 1988), the plaintiffs
claimed they had lost their home as a result of a fraudulent loan scheme. The plaintiffs
named as defendants the bank that had made the loan, the person who had purchased the
plaintiffs’ promissory note from the bank, and the lawyer who had conducted the loan
settlement for the bank. The plaintiffs alleged that the lawyer had participated in the
fraudulent scheme by willfully withholding relevant information, offering misleading
information, and negligently performing his responsibilities at the loan settlement. 1d.
at 683. At trial, the jury awarded the plaintiffs $12,000 (which included punitive
damages) against the lawyer on a fraud claim and $3,000 against him on a negligence
claim. Id. at 684. On appeal, the lawyer did not challenge the $3,000 negligence award
but claimed that the fraud award should be reversed because of erroneously admitted
evidence and improper jury instructions. Id. at 685. The court found no error in either
the evidentiary rulings or the jury instructions. It thus affirmed the jury’s findings of
liability as well as the punitive damage awards. Id. at 692.
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1.1:440 Knowledge of Client’s Breach of a Fiduciary Duty
[see also 1.13:520]

In Hopkins, 637 A.2d 424 (see 1.1:410, 420, above), the plaintiff claimed that the
lawyer for the personal representative of the estate had breached the duty he owed to the
beneficiaries to take reasonable steps to prevent the decedent’s son from diverting estate
assets. The plaintiff argued that “while the privity requirement may be soundly applied
to the customary situation where the personal representative (aided by counsel) referees,
as it were, between the interests of competing claimants to the estate, . . . it should not
serve to insulate attorneys . . . from the consequences of negligently allowing the
personal representative to divert estate property to his own use. . . . When the client is
mulcting the estate, . . . the attorney’s ethical duties may . . . [include] the obligation to
rectify the illegal or fraudulent conduct or withdraw from the representation, . . . and so
she is properly answerable to injured beneficiaries for negligence.” Id. at 429-30
(citation omitted). The court rejected this argument, stating, “Absent a claim of
intentional wrong by the attorney, the distinction [plaintiff] posits between the
fiduciary-client who merely mismanages the estate and one who deliberately betrays his
trust affords no basis for making the attorney liable to beneficiaries.” 1d. at 430.
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1.1:450 Failing to Prevent Death or Bodily Injury

There appear to be no pertinent DC court decisions on this subject.
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1.1:460  Wrongful Use of Civil Proceedings; Abuse of Process;
False Arrest

A plaintiff must prove four things in order to prevail in a claim of malicious
prosecution: “(1) the underlying suit terminated in plaintiff’s favor; (2) malice on the
part of defendant; (3) lack of probable cause for the underlying suit; and (4) special
injury [incurred] by plaintiff as the result of the original action.” Morowitz, 423 A.2d
at 198 [see 1.1:410, above]. See Ammerman v. Newmann, 384 A.2d 637 (DC 1978)
(per curiam) (dismissing a doctor’s malicious prosecution claim against the lawyers
whose client had sued the doctor for malpractice, on the ground that the doctor had
failed to allege sufficient facts to satisfy the elements of probable cause, malice, and
special injury). See also Dalo v. Kivitz, 596 A.2d 35, 39 (DC 1991) (holding that the
plaintiff would not be entitled to damages from his former lawyers under a malicious
prosecution theory, because the lawyers had lacked malice and had possessed probable
cause to file their lawsuit in a dispute with their former client over a real estate
transaction).

To succeed in a claim of abuse of process, a plaintiff must prove that “the process has
been used to accomplish some end which is without the regular purview of the process,
or which compels the party against whom it is used to do some collateral thing which he
could not legally and regularly be required to do.”” Morowitz v. Marvel, 423 A.2d at
198 (quoting Jacobson v. Thrifty Paper Boxes, Inc., 230 A.2d 710, 711 (DC 1967)).

In Morowitz, several doctors brought a small claims suit against a patient for unpaid
medical bills. A lawyer hired by the patient filed a counterclaim (later withdrawn)
against the doctors, alleging medical malpractice and professional negligence. After the
patient won a default judgment on the doctor’s claim in the small claims court, the
doctors sued the lawyer for malicious prosecution and abuse of process. Id. at 197. On
the claim of malicious prosecution, the Court stated, “The injuries [the doctors]
complain of are those which ‘might normally be incident to the service of process on
anyone involved in a legal suit.” . . . Such injury is not actionable in a malicious
prosecution claim.” 1d. at 198 (citation omitted). With regard to the abuse of process
claim, the Court observed, “The critical concern . . . is whether process was used to
accomplish an end unintended by law, and whether the suit was instituted to achieve a
result not regularly or legally obtainable. . . . In the instant case, [the lawyer] merely
filed a counterclaim and subsequently withdrew it. Without more, [the doctors’] proffer
that [the lawyer] filed the counterclaim with the ulterior motive of coercing settlement,
is deficient.” Id. The Court thus concluded that “the trial court did not commit error in
dismissing the [doctors’] complaint.” 1d. at 197.

In Epps v. Vogel, 454 A.2d 320 (DC 1982), several doctors sued the lawyer who had
represented a group of patients in a medical malpractice action against the doctors. In
their complaint, the doctors included claims for malicious prosecution and abuse of
process. The trial court dismissed the complaint because it “lacked two necessary
elements of claims for malicious prosecution and abuse of process, respectively:
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specific allegations of special injury, and contentions that the underlying suit (filed by
[the lawyer]) had been used to accomplish an end not regularly or legally obtainable.”
Id. at 322. Though holding that the doctors should have been given an opportunity to
amend their complaint, the Court of Appeals agreed with the trial court’s decision that
the doctors’ original complaint did not state a valid claim for malicious prosecution:
“The only injury explicitly specified, loss of income, is not an injury that is not usually
a consequence of a malpractice suit.” Id. at 324. The court also observed that the
complaint failed to state a claim for abuse of process: “There is no indication [in the
complaint] that [the lawyer] sought to accomplish some result ‘not contemplated in the
regular prosecution of the charge.”” 1d. (quoting Morowitz, 423 A.2d at 198).

The statute of limitations for a malicious prosecution action runs not from the date on
which the underlying, allegedly malicious suit was filed, but rather from the date when
that suit was terminated in favor of the defendant in that action. Shulman v. Miskell,
626 F.2d 173, 175 (DC Cir. 1980) (facts similar to Epps).

To prevail on a claim of false arrest, a plaintiff must demonstrate that the defendant
acted without probable cause to effectuate the plaintiff’s arrest. Welch v. District of
Columbia, 578 A.2d 175, 176 (DC 1990). The only DC cases that address a lawyer’s
liability for false arrest involve actions against a prosecuting lawyer acting in his or her
official capacity.

It is the accepted rule in the District of Columbia that a prosecuting lawyer is protected
by the doctrine of quasi-judicial immunity if the conduct in question was performed
within the scope of his or her official duties. Cooper v. O’Connor, 99 F.2d 135 (DC
Cir 1938) (finding assistant United States attorney immune from civil suit for damages
caused by acts done by him in the discharge of his official duty). This rule extends to
claims of false arrest. See Fletcher v. McMahon, 121 F.2d 729 (DC Cir. 1941)
(dismissing action for false arrest and false imprisonment against assistant United States
attorney who prepared and filed for an allegedly illegal arrest warrant when acts were
taken in the discharge of his official duties).

In Lang v. Wood, 92 F.2d 211 (DC Cir. 1937), the DC Circuit held that the immunity
doctrine is not vitiated by the lawyer’s wrongful or malicious motive in arresting or
imprisoning the plaintiff. The plaintiff in Lang brought a damages action against the
Attorney General of the United States alleging that he, along with members of the
United States Parole Board, had illegally imprisoned plaintiff by denying him his parole
without the benefit of a hearing. Finding the subject matter to be committed by law to
the Attorney General, the court dismissed the suit. The court held that a prosecutor who
acts within the scope of his or her duties is immune from suit and cannot be exposed to
a civil damages action for false imprisonment even though his or her decision could be
described as arbitrary, capricious and malicious.
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1.1:470  Assisting Client to Break a Contract

When a lawyer counsels his or her client to behave in a certain way with respect to a
contract to which his client is a party, or performs some act with respect to the client’s
contract, third parties may seek to hold the lawyer liable for tortious interference with
the contract. To recover on a claim of tortious interference with contractual relations, a
plaintiff would have to prove “(1) the existence of a contract, (2) defendant’s
knowledge of a contract, (3) defendant’s intentional procurement of its breach, and (4)
damages resulting from the breach.” Cooke v. Griffiths-Garcia Corporation, 612
A.2d 1251 (DC 1992) (citing Alfred A. Altimont, Inc. v. Chatelain, Samperton &
Nolan, 374 A.2d 284, 288 (DC 1977)).

In Cooke, the only reported DC case to address a claim against a lawyer for assisting a
client to break a contract, the plaintiff signed a contract to buy a piece of real property
from two of the defendants, Mr. and Mrs. Semper. One month later, Mr. Semper met
another individual, a representative of Griffiths-Garcia Corporation, who was interested
in the same real property. Semper informed the Griffiths-Garcia representative that the
plaintiff had contracted to buy the property. However, a few days later, Semper’s
lawyer, Leibowitz, sent a copy of plaintiff’s contract to the Griffiths-Garcia
representative and, at Semper’s request, informed the representative that the contract
had been terminated as a result of the plaintiff’s failure to satisfy a refinancing
contingency. Griffiths-Garcia then made an offer on the property and the sellers
accepted. Subsequently, the plaintiff, claiming Leibowitz falsified documents in an
effort to terminate plaintiff’s contract, brought an action against Leibowitz and
Griffiths-Garcia for tortious interference with contract. The Court, in deciding other
elements of the plaintiff’s case, noted in a footnote that it had affirmed summary
judgment in favor of Leibowitz. Cooke, 612 A.2d at 1254, n.5. Although the court did
not discuss the legal basis for the summary judgment, the case suggests one way in
which a lawyer can become embroiled in a lawsuit for assisting a client to break a
contract.
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1.1:500 Defenses and Exceptions to Liability

e Primary DC References: DC Rule 1.1
e Background References: ABA Model Rule 1.1, Other Jurisdictions
e Commentary: ABABNA § 301:1001, ALI-LGL § 54, Wolfram § 5.6

1.1:510  Advocate’s Defamation Privilege

A lawyer “‘is protected by an absolute privilege to publish false and defamatory matter
of another’ during the course of or preliminary to a judicial proceeding, provided the
statements bear some relation to the proceeding.” Arnejav. Gildar, 541 A.2d 621, 623
(DC 1988) (quoting Mohler v. Houston, 356 A.2d 646, 647 (DC 1976) (per curiam)).
This privilege also encompasses quasi-judicial proceedings conducted by administrative
bodies. Mazanderan v. McGranery, 490 A.2d 180, 181 (DC 1984) (holding that the
defamation privilege covered a letter to the Public Vehicles Division complaining about
a taxi driver, where the letter had led to a hearing by the Hacker’s License Appeal
Board).

In Arneja, one lawyer alleged that another lawyer had made slanderous comments to
him in the presence of both lawyers’ clients. The alleged incident occurred in a hearing
room at the Rental Accommodations Office while the parties and their lawyers awaited
the imminent arrival of the hearing examiner to adjudicate the dispute. 541 A.2d at
622. The court concluded that the comments in question fell within a lawyer’s privilege
to make defamatory statements in the judicial context. 1d. at 623. Conservative Club
of Washington v. Finkelstein, 738 F. Supp. 6 (DDC 1990) (see 1.1:410, above),
addressed the question whether a lawyer would be privileged against claims alleging
that slanderous statements were made “prior to any litigation actually being filed.” 1d.
at 13. In that case, the plaintiff had sought to sell part of its building. The potential
buyer had asked the abutting landowners to join in a resubdivision application. The
lawyer for those landowners then told the potential buyer “that there was a problem
with the title to the subject property and that unless his clients received $100,000 a law
suit could be instituted which would tie up the property for 2-3 years.” Id. at 9. The
plaintiff later brought a quiet title and slander of title action against the abutting
landowners. In the resulting settlement agreement, the abutting landowners agreed to
execute a resubdivision application in exchange for $40,000. The plaintiff then sued the
abutting landowners’ lawyer for the $40,000 settlement payment, claiming that the
lawyer’s assertion of problems with the property’s title had constituted slander of title.
Id. at 9, 13. The Court disagreed with the plaintiff’s contention that application of “the
privilege would be inappropriate because there was no pending litigation at the time of
the statements and no proceedings had commenced.” Id. at 13. The Court quoted
approvingly from the Restatement: “As to communications preliminary to a proposed
judicial proceeding,” the lawyer’s privilege to make defamatory statements “applies
only when the communication has some relation to a proceeding that is contemplated in
good faith and under serious consideration.” Id. at 13-14 (quoting Restatement
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(Second) of Torts § 586 cmt. e (1977)). In refusing to hold the lawyer liable for his
statement regarding title, the court observed, “Here, the statements were made in
contemplation of litigation to the very individuals who would have an interest in the
outcome of such litigation.” Id. at 14.
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1.1:600  Vicarious Liability [see 5.1:500]

e Primary DC References: DC Rule 1.1
e Background References: ABA Model Rule 1.1, Other Jurisdictions
e Commentary: ALI-LGL § 58, Wolfram § 9.2

In SEC v. National Student Marketing Corp., 457 F. Supp. 682 (DDC 1978), the
Securities and Exchange Commission sought injunctive sanctions against numerous
defendants, claiming that the defendants had, in consummating a merger, violated the
anti-fraud provisions of the federal securities laws. 1d. at 686. The court found that two
of the defendants, each lawyers in the same firm, had aided and abetted the violations.
The SEC had also named the lawyers’ firm as a defendant. According to the court, the
SEC did not articulate “a distinct theory upon which [the law firm] may be held to have
violated the securities laws. Instead, it simply charge[d] the firm ‘with responsibility
for all of [the two lawyers’] activities,’ . . . without citation to any statutory provisions .
.. or common law principles, such as respondeat superior, upon which such vicarious
liability could be founded.” Id. at 701 n.42 (citations omitted). The court stated that
“[d]espite this failing, the Court need not address the significant and difficult questions
concerning [the law firm’s] responsibility for the actions of [the lawyers] . . . since [the
law firm] has not challenged the SEC on this issue. To the contrary, the firm has fully
associated itself with the conduct of both of its partners and apparently concedes its
responsibility for their conduct.” Id. (citations omitted).
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1.2 Rule 1.2 Scope of Representation
1.2:100 Comparative Analysis of DC Rule

e Primary DC References: DC Rule 1.2
e Background References: ABA Model Rule 1.2, Other Jurisdictions
e Commentary:

1.2:101  Model Rule Comparison

Except for the insertion of a new paragraph (d) and consequent relettering of two other
paragraphs, DC Rule 1.2 was, prior to 2002, identical to Model Rule 1.2. Paragraph (d)
of the DC Rule is a provision, not in the Model Rules, recognizing that a government
lawyer’s authority and control over decisions concerning the representation may, by
statute or regulation, be expanded beyond the limits imposed by paragraphs (a) and (c).
This additional paragraph was a recommendation of the Sims Committee [see 0.1:103,
above]. As a result of the inclusion of paragraph (d), paragraphs (d) and (e) of the
Model Rule became paragraphs (e) and (f) of the DC Rule. The Ethics 2000
Commission recommended and the ABA adopted a number of changes both to the
Model Rule and, particularly, to its Comments, but the DC Rules Review Committee
recommended, and the Court of Appeals adopted, just two of the ABA’s changes to the
Rule and one of its changes to the Comments. In paragraph (a) of the DC Rule, a new
second sentence was added, making clear that a lawyer can take actions for the client
that are impliedly authorized to carry out a representation, and in paragraph (c), “gives
informed consent” replaced “consents after consultation.” Comment [7] to the DC
Rules was changed in exactly the same fashion as the corresponding Comment to the
Model Rule (now renumbered as Comment [10]). In addition, a new final sentence was
added to Comment [4] of the DC Rule, referring to Rule 1.5(b) and the desirability of
explaining in writing any limits on the objectives or scope of the lawyer’s services. (The
report of the Rules Review Committee does not explain the reason for the latter
change.)

It should be noted that DC Rule 3.3 contains, in subparagraph (a)(2), a provision
identical in substance to DC Rule 1.2(e): see 3.3:101, below.

1.2:102  Model Code Comparison

Paragraph (a) of the Rule has no direct counterpart in the Model Code. It reflects,
however, the themes of two Ethical Considerations and a related Disciplinary Rule of
the Code. EC 7-7 provided: “In certain areas of legal representation not affecting the
merits of the cause or substantially prejudicing the rights of the client, a lawyer is
entitled to make decisions on his own. But otherwise the authority to make decisions is
exclusively that of the client.” EC 7-7 included examples of decisions that rest with the
client: “[I]t is for the client to decide whether he will accept a settlement offer,” and in
criminal cases, “it is for the client to decide what plea should be entered and whether an
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appeal should be taken.” Providing greater detail regarding client consultation than
does paragraph (a) of Rule 1.2, EC 7-8 stated: “A lawyer should exert his best efforts to
insure that decisions of his client are made only after the client has been informed of
relevant considerations.” DR 7-101(A)(1) provided that a lawyer “shall not
intentionally . . . fail to seek the lawful objectives of his client through reasonably
available means permitted by law and the Disciplinary Rules.” Paragraph (b) of the
Rule has no counterpart in the Model Code.

Paragraph (c) has several Model Code antecedents. DR 7-101(B)(1) provided that “a
lawyer may . . . where permissible, exercise his professional judgment to waive or fail
to assert a right or position of his client.” DR 7-101(B)(2) permitted a lawyer to “refuse
to aid or participate in conduct that he believes to be unlawful, even though there is
some support for an argument that the conduct is legal.” EC 7-8 also addressed a
lawyer’s possible desire to place limits on the relationship: “In the event that the client
in a non-adjudicatory matter insists upon a course of conduct that is contrary to the
judgment and advice of the lawyer but not prohibited by Disciplinary Rules, the lawyer
may withdraw from the employment.” And EC 7-9 asserted that, “when an action in
the best interest of his client seems to him unjust, [the lawyer] may ask his client for
permission to forego [sic] such action.”

Paragraph (d) of the DC Rule had no direct counterpart in the Model Code. However,
EC 7-11 recognized that “[t]he responsibilities of a lawyer may vary according to . . .
the obligation of a public officer . . ..” Examples included “service as a public
prosecutor or other government lawyer.”

Paragraph (e) reflects a variety of Model Code provisions, most directly DR 7-
102(A)(7), which provided that a lawyer shall not “counsel or assist his client in
conduct that the lawyer knows to be illegal or fraudulent.” DR 7-102(A)(6) provided
that a lawyer shall not “participate in the creation or preservation of evidence when he
knows or it is obvious that the evidence is false.” DR 7-106(A) directed a lawyer not to
“advise his client to disregard a standing rule of a tribunal or a ruling of a tribunal . . .
but he may take appropriate steps in good faith to test the validity of such rule or
ruling.” EC 7-5 added that a lawyer “should never encourage or aid his client to
commit criminal acts or counsel his client on how to violate the law and avoid
punishment therefor.”

Paragraph (f) of DC Rule 1.2 provides a more flexible approach than DR 2-
110(C)(1)(c), which provided that a lawyer may withdraw from representation if a
client “insists that the lawyer pursue a course of conduct that is illegal or that is
prohibited under the Disciplinary Rules.” DR 9-101(C) also provided that “a lawyer
shall not state or imply that he is able to influence improperly . . . any tribunal,
legislative body or public official.”
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1.2:200 Creating the Client-Lawyer Relationship

e Primary DC References: DC Rule 1.2
e Background References: ABA Model Rule 1.2, Other Jurisdictions
e Commentary: ABABNA § 31:101, ALI-LGL §§ 14, 18, Wolfram § 9.2

1.2:210  Formation of Client-Lawyer Relationship

“The existence of an attorney-client relationship is an issue to be resolved by the trier of
fact and is predicated on the circumstances of each case.” In re Lieber, 442 A.2d 153,
156 (DC 1982). Lieber had placed his name on a roster of volunteer lawyers willing to
provide legal assistance to eligible inmates in pro se civil actions. He was subsequently
assigned to represent an inmate but failed to enter an appearance after receiving notice
from the court as well as phone calls from the inmate. As a defense to charged ethical
violations arising out of his failure to appear in the case, Lieber claimed that he had
never established an attorney-client relationship with the inmate. He stated, among
other things, that he never accepted a fee and did not give legal advice to the inmate.
The Court rejected Lieber’s defense, observing that “[i]t is well established that neither
a written agreement nor the payment of fees is necessary to create an attorney-client
relationship.” 1d. Furthermore, the Court stated that a relationship can be formed even
when the lawyer does not take any substantive action or gave any legal advice. Id.
Also important in determining the existence of a relationship is the client’s perception
of the lawyer as his counsel. See id. On the facts of the case, particularly the fact that
Lieber voluntarily placed his name on the roster, the Court concluded that an attorney-
client relationship had been formed. Id.

The risk of a lawyer's inadvertently establishing a lawyer-client relationship by
providing advice through a “chat room” or “listserv”’ on the internet is discussed in DC
Ethics Opinion 310 (2002) (more fully discussed under 7.1:200, below). It is also
treated in DC Ethics Opinion 319 (2003) (more fully discussed under 1.8:220 below),
which addressed the ethical propriety of a lawyer’s purchasing a legal claim from a non-
lawyer. That Opinion pointed out the risk that a non-lawyer in such circumstances
might reasonably believe that the lawyer’s statements about the value of the claims
were made with an expectation that the non-lawyer might rely on them, thus
establishing a lawyer-client relationship. The Opinion cited in this connection Nelson
v. Nationwide Mortgage Corporation, 659 F. Supp. 611, 617-18 (D.D.C. 1987),
holding that a borrower who had executed loan and mortgage documents in reliance on
statements made by the lender’s lawyer at the loan closing could sue the lawyer for
malpractice by demonstrating that her “reliance was both reasonable and foreseeable.”
Id. at 618.

In In re Russell, 424 A.2d 1087 (DC 1980), the Court upheld a determination by the
Board on Professional Responsibility that a lawyer-client relationship was formed when
the lawyer agreed to help a co-worker recover damages for an injury the co-worker had
suffered. The fact that there was no written agreement did not alter the finding that the
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relationship had been established, where the lawyer had repeatedly represented that
“negotiations were on-going,” id. at 1087, and had obtained a “nuisance value”
settlement offer. 1d. at 1088.

In contrast, the court in Farmer v. Mount Vernon Realty, Inc., 720 F. Supp. 223
(DDC 1989), aff’d sub nom. Fox v. Begg, Inc., 983 F.2d 298 (DC Cir 1993), held
that, on the facts in the case, a single conversation with a lawyer did not establish an
attorney-client relationship. The plaintiff alleged that she met once at the defendant law
firm with an unidentified lawyer who she claimed told her that he would represent her.
There was no written record, however, of any arrangement. Moreover, the plaintiff
never contacted the firm again and the firm never called her. The court explained that,
under these circumstances, the single conversation, which did not result in any further
arrangements, was only a preliminary step to the establishment of an attorney-client
relationship. See id.

When a lawyer represents an entity, he generally does not establish a lawyer-client
relationship with individual employees or members of that entity. [See also 1.13:400,
below.] Therefore, “[i]t is well established, as a matter of law, that an attorney handling
a labor grievance on behalf of a union does not enter into an ‘attorney-client’
relationship with the union member asserting the grievance.” Gwin v. National
Marine Eng’rs Beneficial Ass’n, 966 F. Supp. 4 (DDC 1997). Because a lawyer
representing a union “has an obligation to act for the benefit of all members,” he has a
duty to act in the majority’s interest even if it clashes with the interest of an individual
member. See id. at 8.

DC Ethics Opinion 337 (2007) (discussed more fully under 1.9:200, below), held that a
lawyer who serves as an expert witness for a party typically would not have an attorney-
client relationship with the party. The Opinion emphasized that the law firm hiring the
expert should take steps to avoid any misunderstanding on the part of the client about
whether the client and the expert have an attorney-client relationship.
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1.2:220  Lawyer’s Duties to Prospective Client

When a person approaches a lawyer with the intention of retaining him, but a lawyer-
client relationship is not, in fact, established, the would-be client nonetheless “has a
right to expect that a lawyer whom he sought to employ will protect confidences and
secrets imparted.” Derrickson v. Derrickson, 541 A.2d 149, 153-54 (DC 1988). This
obligation previously was reflected in EC 4-1, which stated that a lawyer must preserve
the confidences and secrets of one who has sought to employ him. Neither DC Rule 1.2
nor DC Rule 1.6 (confidentiality of client information) nor any of the comments thereto
deals in terms with the prospective client. DC Rule 1.10(a) as amended following a
recommendation of the Peters Committee necessarily implies an obligation to preserve
confidences and secrets of a prospective client by providing that a disqualification
resulting from an interview with a prospective client is personal to the lawyer who
receives the confidences or secrets and is not imputed to that lawyer’s firm. (See new
Comments [7]-[9] to DC Rule 1.10; discussion in 1.10:101, below.)
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1.2:230  When Representation Must Be Declined [see
1.16:200-230]

The Court of Appeals observed, in Battle v. Thornton, 646 A.2d 315 (DC 1994), that a
lawyer may need to decline representation when he believes that he is not qualified to
handle a particular case. Because the District of Columbia does not license lawyers in
“specialties,” the court rejected the malpractice plaintiff’s claim that no lawyer can
properly undertake a Medicaid fraud case “unless he or she qualifies as a Medicaid
fraud specialist in some formally discernible or recognized sense.” 1d. at 323. Drawing
support from DC Rule 1.1 (Competence), however, the court observed that a lawyer
should conduct an ad hoc self-evaluation of individual qualifications before taking a
case in an area outside that lawyer’s usual practice. See id. at 322-23.

The most common reason why a representation must be declined is a conflict of
interest, with either a current or a former client, and that subject is discussed in
connection with Rules 1.7 and 1.9, below.
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1.2:240  Client-Lawyer Agreements

DC Ethics Opinion 116 (1982) noted the importance of written retainer agreements to
avoid ambiguities regarding the scope of a lawyer’s responsibilities. Citing a number of
previous opinions, Opinion 116 explained: “As we have stressed in a variety of
contexts, the surest way to avoid ambiguity over what a lawyer has undertaken to do for
a client is to execute a written retainer agreement.” One of the opinions cited there was
DC Ethics Opinion 103 (1981), which set forth the broad proposition that “retainer
agreements are highly desirable.” Responding to an inquiry specifically addressed to
form retainers, the Opinion noted, however, that form agreements may not adequately
account for all of the terms of representation. The Opinion proposed three factors to be
considered in judging whether a form agreement is appropriate: (1) the complexity of
the matter, (2) whether the fee arrangement is straightforward or intricate, and (3) the
client’s level of education, sophistication and experience in dealing with lawyers. The
form retainer addressed in the Opinion raised issues of scope of authority, including the
authority to make decisions regarding the litigation. In particular, the Opinion
concluded that the following statement in the retainer agreement improperly gave the
impression that the client yielded all control over the litigation to the law firm: “If the
matter is litigated, the firm is authorized to file such legal pleadings as their judgment
dictates is required or appropriate.” Though acknowledging that technical decisions
concerning litigation that do not affect the merits of the client’s case must be left to a
lawyer’s discretion, the Opinion, relying in part on DR 7-101(A) and EC 7-7, concluded
that, as an example, a lawyer cannot file pleadings that drop a particular claim or
defense without first consulting the client.
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1.2:250  Lawyer’s Duties to Client in General

DC Ethics Opinion 252 (1994) observed that Rule 1.2 requires a lawyer acting as a
guardian ad litem for a child to consult with the child client before bringing a tort action
on behalf of the child. The Opinion acknowledged that consultation might not be
possible if the client were too young but referred to the mandate of DC Rule 1.4
(communication) to maintain a normal lawyer-client relationship as far as reasonably
possible with a child client.

DC Ethics Opinion 85 (1980) stated that a lawyer was not bound under DR 2-
110(C)(1)(d) to continue representation of his client when the client made the
representation “unreasonably difficult.” Thus, although a lawyer must abide by the
reasonable objectives of the client, the lawyer may withdraw from the employment
when he is left without authorization or instructions from the client. In other words,
when the client does not make the objectives of the representation clear, the lawyer is
not duty-bound to continue. In the circumstances addressed in the Opinion, the lawyer
was asked by his client to draft documents to rescind a settlement offer. Despite
repeated assurances that she would sign and return the documents, the client failed to do
so. The Opinion concluded that the lawyer could withdraw in those circumstances,
cautioning, however, that a lawyer must take great care to avoid disruption and
prejudice to the rights of the client. Following similar logic, DC Ethics Opinion 108
(1981) concluded that a lawyer had no obligation under DR 6-101(A)(3) and DR 7-
101(A)(1) to file an action on behalf of a client who had disappeared shortly after the
two first met and executed a retainer agreement. The lawyer discharged his duty to the
client by making diligent efforts to contact and locate the client in accordance with DR
2-110(A)(2).

On the other hand, DC Ethics Opinion 139 (1984) taught that, under DR 6-101(A)(3),
DR 7-101(A)(1) and DR 2-110(C)(1)(d), “[w]ithdrawal from employment is not
justified where a fugitive client’s presence is not necessary to proceed with an appeal
and the client believes the attorney still represents her.” The Opinion distinguished DC
Ethics Opinions 85 (1980) and 108 (1981) on the ground that in those cases additional
client contacts were required for the matter to proceed. In Opinion 139, although the
client’s absence made effective representation more difficult, it did not preclude the
lawyer from proceeding, particularly because he was authorized to do so by the client.

Typically, a lawyer who drafts a will for a client is not obligated to inform the client of
subsequent changes in the law. DC Ethics Opinion 116 (1982), however, concluded
that when a client “entrusts” his estate planning on a continuing basis to the lawyer, DR
6-101(A)(3) and DR 7-101(A)(1) counsel that the lawyer should inform his client of
relevant statutory changes. To avoid ambiguities regarding the scope of the lawyer’s
responsibilities, the Opinion suggested that the lawyer execute a written retainer
agreement.

A lawyer’s emotional difficulties do not excuse his or her obligation to abide by the
ethical rules. Emotional problems, such as chronic depression, can, however, serve to
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mitigate a sanction when a lawyer has engaged in professional misconduct. See In re
Peek, 565 A.2d 627, 631 (DC 1989); In re Dory, 528 A.2d 1247 (DC 1987).
Nonetheless, the lawyer must make a showing that the emotional problems did, in fact,
play a role in the ethical violations. “With respect to diagnosable, chronic depression
we conclude as a general rule . . . that unless a causal nexus can be shown between the
depression and the misconduct, the depression can be used neither in mitigation . . . nor
for enhancement.” Peek, 565 A.2d at 633.

A lawyer “undertakes the full burdens of the legal relationship no matter how informal
or how unremunerative that relationship may be.” In re Washington, 489 A.2d 452,
456 (DC 1985). Thus, a lawyer was obligated, pursuant to DR 6-101(A)(3) and DR 7-
101(A)(2) and (3), to represent “relatives, friends, and business associates” in the same
manner as he or she would represent a formal, paying client. In other words, the DC
Rules do not and cannot “create two tiers of ethical obligations, one for attorneys acting
formally and for gain, and another for those who act for other reasons.” Id.
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1.2:260  Client’s Duties to Lawyer

A primary duty of a client is to compensate the lawyer for his or her services. A
lawyer’s obligations to the client, however, typically are independent of the client’s
duties. Thus, in In re Ryan, 670 A.2d 375, 379-80 (DC 1996), the court held that “any
supposed failure of a client to fulfill a retainer agreement is no defense to a disciplinary
charge against an attorney.” ld. This result is consistent with the fact that a lawyer’s
ethical duties arise out of the establishment of a fiduciary relationship with the client
and not a contractual one. See id.
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1.2:270  Termination of Lawyer’s Authority

Termination by the Client

DC Ethics Opinion 103 (1981) (discussed more fully under 1.2:240, above) observed
that a lawyer should make clear to the client that the client has the authority to discharge
the lawyer (for any reason or no reason). This is particularly so when the retainer
agreement specifies circumstances in which the lawyer may terminate the employment.
A one-sided provision that details only the grounds for termination by the lawyer
“creates an impression that the client has entered into a relationship that from his point
of view is irrevocable.”

Withdrawal by the Lawyer

Esteves v. Esteves, 680 A.2d 398 (DC 1996), demonstrates that termination of the
relationship may be necessary when ““‘there has been a complete breakdown in the
attorney-client relationship.” Id. at 403 (quoting Atlantic Petroleum Corp. v.
Jackson Oil Co., 572 A.2d 469, 473 (DC 1990)). When there has been such a
breakdown in the course of litigation, the lawyer may not terminate the relationship
without leave of court. Withdrawal can be denied if the court finds that it would
“unduly delay trial of the case, be unduly prejudicial to any party, or otherwise not be in
the interests of justice.” 1d. at 404. Furthermore, the judge should ensure that the
record contains sufficient evidence “‘to reveal the type of total breakdown in the
attorney-client relationship that would justify, in effect, dismissal of plaintift’s
lawsuit.”” 1d. (quoting Atlantic Petroleum, 572 A.2d at 472). The Court in ESteves
approved the withdrawal of Ms. Esteves’ counsel on the day of trial on two grounds.
First, counsel’s withdrawal did not severely prejudice Ms. Esteves because her case was
not dismissed. Second, despite the fact that the motion was granted on the first day of
trial, Ms. Esteves’ consent to the withdrawal on the basis of “irreconcilable differences”
indicated that she had had adequate notice to obtain other counsel. See id. at 404-05.

In Atlantic Petroleum, the trial court granted plaintiff counsel’s motion to withdraw on
the day of trial and then dismissed the case the following day for failure to prosecute
because the plaintiff was not prepared to proceed with new counsel. The Court of
Appeals reversed the trial court’s order because the record did not show the sort of
“total breakdown” required to permit termination of the relationship, particularly on the
day of trial. 572 A.2d at 474-75. In light of the fact that plaintiff’s president and trial
counsel had encountered similar problems in the past that had been worked out, the
court held that the present uncooperativeness, including the president’s failure to return
phone calls and his late arrival to meetings, did not rise to a level that supported
termination of the relationship. Id. at 474. Moreover, the very fact that the client’s case
had to be dismissed for unreadiness to proceed with new counsel indicated that allowing
the original counsel to withdraw was improvident. Id.
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1.2:300  Authority to Make Decisions or Act for Client

¢ Primary DC References: DC Rule 1.2(a)
e Background References: ABA Model Rule 1.2(a), Other Jurisdictions
e Commentary: ABABNA § 31:303, ALI-LGL §§ 21-23, Wolfram §§ 4.4, 4.6

1.2:310  Allocating Authority to Decide Between Client and
Lawyer

Blumenthal v. Drudge, 186 FRD 236 (DDC 1999) dealt with discovery disputes in a
case in which, as the Court observed,

[o]nce discovery began, the parties and their lawyers quickly devolved to the
kind of conduct that rightly gives the legal profession a bad name. The papers
filed by lawyers on both sides, and the correspondence and deposition excerpts
that accompany them, are replete with examples of rudeness, childish bickering,
name-calling, personal attacks, petty arguments and allegations of stonewalling
and badgering of witnesses. There is such mistrust and suspicion that counsel
refuse even to talk to each other on the telephone to attempt to resolve discovery
disputes.

Id. at 239. The Court cited DC Rule 1.2 in reminding counsel that

[t]hey — and not their clients — have a professional obligation to control the
means and methods used to achieve the goals of this litigation and that they must
act as professionals even if that requires them to tell their clients that certain
tactics are beyond the pale.

Id. The Court went on to say that

Lawyers are not to reflect in their conduct, attitude or demeanor their clients’ ill
feelings toward other parties and may not “even if called upon by a client to do
so0, engage in offensive conduct directed towards other participants in the legal
process,” or “bring the profession into disrepute by . . . making ad hominem
attacks. ...”

Id. at 239-40 [quoting the DC Bar’s civility standards (see 3.4:103, below), and citing
as well the American Bar Association’s Guidelines for Litigation Conduct].

Typically, a lawyer has “broad latitude” in making decisions regarding the direction of
litigation. See Hilton Hotels Corp. v. Banov, 899 F.2d 40, 45 (DC Cir 1990) (citing
EC 2-26 and MR 1.2(a)). Nevertheless, there are certain issues over which the client
retains ultimate decisionmaking authority. Where the dividing line lies, however, is the
subject of some debate. Courts recognize the difficulty of determining who has
authority to decide matters. One DC judge has observed that this is “a subject area in
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which neither academics nor practitioners always agree,” and “[d]etermining what does
and does not fall within the purview of an attorney’s inherent authority to make tactical
decisions can be extremely difficult.” In re Stanton, 532 A.2d 95, 101 (DC 1987)
(Mack, J., concurring). See also ABA/BNA Lawyer’s Manual on Professional
Conduct § 31:301 (1989).

In United States v. Ortiz, 82 F.3d 1066, 1070 (DC Cir 1996), the DC Circuit held that
“a criminal defendant has a fundamental constitutional right to testify that is personal to
the defendant and cannot be waived by counsel or the court.” Citing, among other
authorities, MR 1.2(a), the court concluded that “[a]lthough the decision to testify
involves a strategic choice, the choice remains the defendant’s and not his attorney’s.”
Id. See also Boyd v. United States, 586 A.2d 670, 674 (DC 1991).

The DC Circuit, in United States v. Morrison, 98 F.3d 619 (DC Cir 1996), cert.
denied, 117 S. Ct. 1279 (1997), articulated the distinction between certain decisions
over which authority is allocated to the lawyer and those as to which authority is
allocated to the client. Relying in part on MR 1.2(a), the court stated: “The decision
whether to object to a particular item of evidence is not among those in regard to which
the client’s input is considered essential, as are the decisions whether to plead guilty,
whether to testify, and whether to take an appeal.” Id. at 626 n.8.
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1.2:320  Authority Reserved to Client

One of the numerous ethical transgressions found in In re Hager, 812 A.2d 904 (DC
2002) [which is more fully discussed under 1.7:500, below] was a violation of Rule
1.2.(a)’s requirement that a lawyer abide by the client’s decision whether to accept a
settlement. In the underlying case the lawyers representing the plaintiffs in a potential
class action had made a side deal with the defendant, unknown to their clients, under
which the defendant paid them $225,000 as attorneys fees and expenses, the lawyers
agreed never to represent anyone with related claims against the defendant and to keep
totally confidential and not to disclose to anyone all information learned during their
investigation relating to the case, and all the parties agreed not to disclose most of the
terms of the settlement, even to the lawyers’ clients.

DC Ethics Opinion 289 (1999)[discussed more fully under 5.4:400, below], addressing
various issues potentially presented by a non-profit organization’s program of “cause”
litigation involving the representation of third persons, concluded, inter alia, that
although Rule 1.2(c) allows a lawyer and client to agree to limit the objectives of a
representation, an advance agreement by the client not to accept a settlement offer that
was conditioned on keeping the fact and/or the terms of the settlement confidential, or
one conditioned on waiver of the right to pursue court-awarded fees, would violate Rule
1.2(a), for “a client’s right to accept or reject a settlement is absolute.”

DC Ethics Opinion 103 (1981) [discussed more fully under 1.2:240, above] addressed
the importance of advising a client that ultimate authority rests with the client.
Although a client may delegate broad authority to the lawyer, the lawyer should, at the
formation of the relationship, explain that the client retains ultimate decisionmaking
authority until he or she delegates that authority to the lawyer.

DC Ethics Opinion 21 (1976) instructed that a lawyer may not dismiss a case without
the client’s consent even though the client has failed to pay the costs, as agreed, for the
appearance of critical witnesses. If the client failed or refused to provide the money to
bring the witnesses to court and the lawyer knew that he could not prevail without those
witnesses, he might seek leave to withdraw from the employment in accordance with

DR 2-110(C)(1)(d) and (f).
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1.2:330  Authority Reserved to Lawyer [see 1.2:300, 1.2:320]
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1.2:340  Lawyer’s Authority to Act for Client

“Ordinarily, the acts and omissions of counsel are imputed to the client even though
detrimental to the client’s cause. This rule is necessary for the orderly conduct of
litigation.” Railway Express Agency, Inc. v. Hill, 250 A.2d 923, 926 (DC 1969).
Courts recognize an exception to this rule, however, when “the conduct of counsel is
outrageously in violation of either his express instructions or his implicit duty to devote
reasonable efforts in representing his client.” 1d. For example, a lawyer’s total
disregard for his client’s case typically will not be imputed to the client. See id.
Nevertheless, to seek relief from the effects of a lawyer’s lack of diligence, such as a
dismissal for failure to prosecute, the client must show that he himself was not
negligent. See id. In Railway Express, the court found that the client had shown a
“remarkable indifference” to his case, having not contacted his lawyer for 20 months
regarding the status of his case. 1d. As a result, the court dismissed the case, reversing
the lower court’s reinstatement of the plaintiff’s action. See id. at 927.

In Makins v. District of Columbia, 861 A.2d 590 (DC 2004)(en banc), the DC Court
of Appeals answered a question about District of Columbia law regarding the authority
of a lawyer to agree to a settlement that will be binding on the lawyer’s client that had
been certified to the Court by the District of Columbia Circuit. Specifically, the
question was whether a client is bound by a settlement agreement negotiated by her
attorney when the client has not given the attorney actual authority to settle the case on
specific terms but has authorized the attorney to attend a settlement conference before a
magistrate judge and to negotiate on her behalf, and the attorney leads the opposing
party to believe that the client has agreed to those terms. A divided panel of the Court
had answered the certified question in the negative, in Makins v. District of Columbia,
838 A.2d 300 (DC 2002), but the Court granted a motion for reconsideration en banc
which resulted in the same conclusion, but on somewhat different reasoning from that
of the panel decision. Specifically, after a thorough canvass of DC decisional authority
and the Restatement of Agency, the en banc Court held that the client’s actions in
sending her attorney to a court-ordered settlement conference and permitting the
attorney to negotiate on her behalf were insufficient to confer apparent authority to
settle the matter, and that the attorney’s conduct and representation of his authority to
settle were not dispositive as to whether the attorney had apparent authority, since
apparent authority depends on representations made, explicitly or implicitly, by the
client, not those made by the client’s attorney.

In Van Kuhn v. United States, 900 A.2d 691 (DC 2006), an appellant challenged his
conviction of armed robbery, claiming ineffective assistance of counsel on the ground
that his lawyer, after consulting with him about the argument to be made, chose, over
his objection, to argue a theory of defense different from the one that the appellant had
adopted in his testimony. The Court held that although DC Rule 1.2(a) requires a
lawyer to abide by the client’s decision as to a plea to be entered, whether to waive a
jury, whether the client will testify, and and the objectives of a representation, it is the
lawyer’s responsibility to decide how the objectives are to be achieved. 900 A.2d at
700. Thus, “the lawyer has -- and must have -- full authority to manage the conduct of
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the trial” (quoting Taylor v. lllinois, 484 U.S. 400, 418 (1988)), and so, after
appropriate consultation, “strategic and tactical decisions are the exclusive province of
the defence sounsel” (quoting Jones v. Barnes, 463 U.S. 400, 753 (1983)).
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1.2:350  Lawyer’s Knowledge Attributed to Client

Conduct by a lawyer that would normally warrant dismissal of a case as a sanction
should not automatically be attributed to the client. In Shea v. Donohoe Construction
Co., 795 F.2d 1071 (DC Cir 1986), the court “advise[d] strongly that district courts
themselves directly notify the client when attorney misconduct has occurred to a degree
that the court is contemplating dismissal if a recurrence occurs.” Id. at 1078 (emphasis
omitted). The court explained that only after such notification should a court attribute
knowledge of the misconduct to the client, stating that if “after this notification the
attorney persists in the errant conduct, then the client shares in the responsibility for that
conduct.” 1d. The court limited this notice procedure, however, to cases where
dismissal is intended for punitive or deterrent purposes. See id. The court thus left
open the possibility that dismissal may be warranted without notice to the client when
the lawyer’s misconduct causes actual prejudice to the other party or the judicial
system. See id. at 1074-77. When prejudice is so severe as to warrant dismissal, the
court observed that “it has generally been considered irrelevant whether the delay is the
fault of the counsel or his client.” Id. at 1074. In either case, the court cautioned that a
trial court should consider measures less drastic than dismissal when possible. See id.
at 1076.

Despite acknowledging the notice procedure suggested by Shea, the court in Tucker v.
District of Columbia, 115 F.R.D. 493, 496 (DDC 1987), granted defendant’s motion
to dismiss without prior warning to the plaintiff client. Under the circumstances, the
court believed that its decision to dismiss was guided by Link v. Wabash R.R., 370
U.S. 626 (1962), which held that a judge has inherent authority to dismiss a case for the
plaintiff’s failure to prosecute. Essentially rejecting the concerns of the court of appeals
in Shea that dismissal without prior notice to the client “imposes an unjust penalty on
the client,” the district court in Tucker justified its dismissal order by stating:
“Petitioner voluntarily chose this attorney as his representative in the action, and he
cannot now avoid the consequences of the acts or omissions of this freely selected
agent.” Tucker, 115 F.R.D. at 496. Moreover, the court, drawing support from Link,
asserted that “each party is deemed bound by the acts of his lawyer-agent and is
considered to have ‘notice of all facts, notice of which can be charged upon the
attorney.”” Id. (quoting Link, 370 U.S. at 633-34). The Court’s conclusions appear to
contradict Shea’s express admonition that “[w]hen the client’s only fault is his poor
choice of counsel, dismissal of the action has been deemed a disproportionate sanction.”
Shea, 795 F.2d at 1077.

Following Shea, the Court in Berry v. District of Columbia, 833 F.2d 1031, 1037
(DC Cir 1987), reversed the district court’s order dismissing certain claims on the
grounds that plaintiff’s attorney had failed to file a pretrial brief by the court-imposed
deadline, had failed to attend a status conference and had failed to file a pleading
specifically requested by the court. Because the misconduct had not severely
prejudiced the opposing party, had not placed an intolerable burden on the judicial
system and had not been approved in any way by the client, the Court stated that it “was
incumbent upon the District Court to consider measures less drastic than dismissal.” 1d.
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1.2:360  Lawyer’s Act or Advice as Mitigating or Avoiding
Client Responsibility

Reliance by a client on the advice of his lawyer often can be used as a defense to avoid
responsibility, or at least to mitigate the sanction, for particular client conduct. For
example, because Rule 10b-5 of the Securities Exchange Act, Section 17(a)(1) of the
Securities Act and Section 206(1) of the Investment Advisers Act require for liability
thereunder that a person act with “intent” to defraud, evidence that a person relied in
good faith on his lawyer’s advice under these statutes can relieve him of liability. See
SEC v. Steadman, 967 F.2d 636, 642 (DC Cir 1992). The court in Steadman
concluded that a person cannot “reasonably be said to have demonstrated an intent to
defraud or a reckless disregard of [his] legal obligations” when he relies upon advice
that the conduct in question is legal. Id.

Even though reliance on advice of counsel does not absolve a client from liability, it
may help to mitigate the sanction for misconduct. In WEBR, Inc. v. FCC, 420 F.2d
158 (DC Cir 1969), the Court affirmed the FCC Review Board’s conclusion that good
faith reliance on the advice of counsel, while not relieving the client of responsibility
for a violation of FCC application procedures, was sufficient to avoid disqualification
for character reasons.

It is important, however, that a client’s reliance on his lawyer’s advice be reasonable
and in “good faith.” Safir v. Klutznick, 526 F. Supp. 921 (DDC 1981), vacated sub
nom. Safir v. Dole, 718 F.2d 475 (DC Cir 1983), demonstrated this requirement. In an
effort to mitigate subsidy recoveries sought by the government under section 810 of the
Merchant Marine Act of 1936, the defendant, AGAFBO, argued that it relied upon
counsel’s advice that it could “lower its prices to a predatory level.” See id. at 934. The
Court nonetheless rejected the defense on the ground that if such advice was actually
given, it was unreasonable and not in good faith. See id. Specifically, the court stated
that, “any ordinary businessman, not to mention ‘astute’ AGAFBO shipping executives,
should have known that AGAFBO’s concerted effort to restrain U.S. flag competition
was illegal.” Id. Reliance on counsel’s advice may thus be unreasonable because of the
substance of the advice; it may also be unreasonable because of who gave the advice.
Thus, in WHW Enterprises, Inc. v. FCC, 753 F.2d 1132 (DC Cir 1985), the Court
held that the president of a company could not use reliance on counsel as a mitigating
factor where the advice relied on was given to him by a lawyer who was himself an
officer and director of the company, an interested party in the matter. See id. at 1142.
Had the court accepted the president’s defense under those circumstances, the result
would be “that where the president of a company acts pursuant to the improper advice
of another officer of the company, the company and both officers are absolved of any
blame for wrongdoing.” Id.

It goes without saying that a client cannot rely on the advice of counsel to avoid or
mitigate responsibility when his conduct is beyond the scope of his lawyer’s advice.
Thus, in an action to recover certain legal costs resulting from his lawyer’s negligent
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advice, a client could not recover costs stemming from an NLRB complaint that alleged
violations about which the lawyer had not given advice. See M & S Bldg. Supplies,
Inc. v. Keiler, 738 F.2d 467, 473 (DC Cir 1984).
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1.2:370  Appearance Before a Tribunal

There appear to be no pertinent DC court decisions or ethics opinions on this subject.
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1.2:380  Authority of Government Lawyer

Paragraph (d) of DC Rule 1.2, which has no counterpart in MR 1.2, recognizes that a
government lawyer’s authority and control over decisions concerning the representation
may, by dint of statute or regulation, be broader than contemplated by paragraphs (a)

and (c).
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1.2:400 Lawyer’s Moral Autonomy

¢ Primary DC References: DC Rule 1.2(b)
¢ Background References: ABA Model Rule 1.2(b), Other Jurisdictions
e Commentary: Wolfram § 10.4

DC Ethics Opinion 231 (1992) held that “the Rules were not generally intended to
reach the actions of a lawyer as a legislator,” particularly in view of DC Rule 1.2(b),
which provides that a lawyer’s representation of a client “does not constitute an
endorsement of the client’s political, economic, social, or moral views or activities.” As
a result, the Opinion concluded that no provision of the DC Rules would require client
consent or preclude a lawyer who is a City Council member from voting on legislation
that could affect the future business of the member’s law firm.
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1.2:500  Limiting the Scope of Representation

e Primary DC References: DC Rule 1.2(c)
e Background References: ABA Model Rule 1.2(c), Other Jurisdictions
e Commentary: ABABNA § 31:306, ALI-LGL § 20, Wolfram § 5.6.7

DC Ethics Opinion 330 (2005) examined the practice of “unbundling” legal services.
As explained in the Opinion, “‘Unbundling’ refers to the separation of the tasks full
service lawyers typically conduct into their discrete components, only some of which
the client contracts with the lawyer to provide.” For example, the client may want a
lawyer to draft a complaint or a brief for the client to file pro se, or draft a contract
reflecting terms the client negotiated. The Opinion concluded that unbundling was no
different from an agreement to provide limited representation pursuant to Rule 1.2(c),
and thus that unbundling was permissible as long as the lawyer clearly explained the
scope of the representation and the limited scope did not prevent the lawyer from
providing competent service.

The Opinion also discussed several issues that may arise in the context of unbundled
service arrangements. The Opinion stated that a lawyer has a duty to alert the client to
any legal problems the lawyer discovers during the representation, even if the problems
fall outside the scope of the representation. The Opinion also concluded that opposing
counsel should treat pro se litigants as unrepresented, rather than as “represented” for
purposes of Rule 4.2, even if the opposing counsel knows that the pro se litigation is
receiving help from a lawyer. Finally, the Opinion concluded that noting in the DC
Rules precluded lawyers from “ghostwriting” documents — that is, nothing required
lawyers who assist pro se litigants in preparing court papers to disclose their
involvement.

DC Ethics Opinion 289 (1999) [discussed more fully under 5.4:400, below],
addressing various issues potentially presented by a non-profit organization’s program
of “cause” litigation involving the representation of third persons, concluded, inter alia,
that although Rule 1.2(c) allows a lawyer and client to agree to limit the objectives of a
representation, an advance agreement by the client not to accept a settlement offer that
was conditioned on keeping the fact and/or the terms of the settlement confidential, or
one conditioned on waiver of the right to pursue court-awarded fees, would violate Rule
1.2(a), for “a client’s right to accept or reject a settlement is absolute.”

DC Ethics Opinion 248 (1994) responded to an inquiry as to whether a lawyer may
jointly represent two clients, both of whom had applied for, but not received, a
particular job and who both believed that the hiring decision was based on prohibited
discriminatory practices. The Opinion concluded, in part, that the lawyer and clients
could limit the objective of the representation, under DC Rule 1.2(c), to establishing the
liability of the employer. Nonetheless, the Legal Ethics Committee expressed concern
about “whether that would often be feasible.”
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DC Ethics Opinion 21 (1976) stated that DR 5-103(B) did not obligate a lawyer to
advance the costs of litigation if he had not assumed a contractual obligation with the
client to do so. Furthermore, a lawyer can condition his representation on the client’s
commitment to pay the costs of litigation. Such a provision in a retainer agreement is,
in essence, a limit on the means of representation, as expressed in Comment [4] to DC
Rule 1.2. Although paragraph (c) of the DC Rule provides that a lawyer may limit the
“objectives” of representation, Comment [4] states that the terms upon which
representation is undertaken may exclude means, as well as objectives.

1.2:510  Waiver of Client or Lawyer Duties (Limited
Representation)

DC Ethics Opinion 143 (1984) held that, under DR 5-105 and DR 7-101, a lawyer
could represent jointly a couple seeking divorce so long as three requirements were met.
First, the representation must be limited in scope. On the facts stated in the Opinion,
representation was sought solely for the purpose of implementing the couple’s
preexisting agreement to dissolve their marriage and on the terms of the dissolution.
Second, there cannot be any existing conflict between the two clients as to the objective
of the representation. Third, the clients must give their uncoerced consent after full
disclosure of the limitations inherent in joint representation. The Opinion drew support
from DC Ethics Opinion 49 (1978), which permitted joint representation of two
corporations for the purpose of drafting an agreement whose general terms had been
orally accepted. Turning from Opinion 49 to DC Ethics Opinion 54 (1978), Opinion
143 recognized that joint representation may be more troublesome in a litigation context
because the client seeks an advocate, not simply an “adviser, negotiator or scrivener.”
Nonetheless, Opinion 54 had concluded that joint representation, though not preferred,
was not ethically prohibited. The basis for this conclusion was that “clients may limit
the objectives of representation and that, once so-limited, a lawyer must limit his own
zealous representation to those objectives.”

The issue of joint representation in divorce cases was revisited under the DC Rules in
DC Ethics Opinion 243 (1993). There, the inquirer intended to “play an active role in
helping the parties reach a detailed divorce agreement,” as well as proposing solutions
from the perspective of mediator. Although DC Ethics Opinion 143 had permitted
joint representation of the spouses in a divorce case, Opinion 243 distinguished it on
the basis that the representation proposed there was much more limited. Moreover, the
Legal Ethics Committee found that the result in Opinion 143 was the exception rather
than the rule, stating that “the Opinion certainly suggests that joint representation in
divorce cases is usually impermissible.” Despite finding the proposed representation
impermissible under the reasoning of Opinion 143, the Committee considered whether
representation under a broader range of circumstances was permissible under the DC
Rules. The Opinion concluded that the proposed representation was not permitted
under the DC Rules, stating, in part, that “[w]hatever discretion Rule 1.2 gives clients to
define the objectives of representation, it does not include the discretion to retain a
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lawyer under circumstances likely to cause the lawyer to act in ways (or to be perceived
to act in ways) detrimental to the client-lawyer relationship.”
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1.2:600 Prohibited Counseling and Assistance

e Primary DC References: DC Rule 1.2(¢)
e Background References: ABA Model Rule 1.2(d), Other Jurisdictions
e Commentary: ABABNA § 31:307, ALI-LGL § 105, Wolfram § 13.3

1.2:610  Counseling lllegal or Fraudulent Conduct

DC Ethics Opinion 219 (1991) expressly affirmed that DC Rule 1.2(e) obligates a
lawyer to withdraw from representation upon a client’s failure to rectify fraudulent
conduct if the fraud is ongoing and the representation would therefore involve
assistance in the fraud by the lawyer. See id. at n.3. A lawyer does not have a duty to
withdraw, however, if she does not actually know of the client’s fraudulent conduct.
Thus, the court, in In re Hopkins, 687 A.2d 938 (DC 1996), upheld a determination by
the Board on Professional Responsibility that a lawyer did not have a duty (under DR 2-
110(B)(2), the predecessor of Rule 1.16(a)(1)), to withdraw from representation when
she “suspected that her client might engage in wrongdoing, she feared it, she tried to
persuade him to allow her to set up safeguards, but she did not know with the certainty
of Austern [referring to In re Austern, 524 A.2d 680 (DC 1987), discussed under
1.2:620, below] that her client was engaged in fraud.” 687 A.2d at 940 (emphasis
omitted). Despite suspecting that her client was stealing from the estate for which he
was personal representative, it was not “obvious” to her that continued employment
would violate the Disciplinary Rules. The court concluded, however, that “we expect
that the opinion . . . in this case will cause attorneys to take greater care to separate
themselves from ‘renegade’ clients.” Id. at 942.
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1.2:620  Assisting lllegal Conduct or Fraud by Client

DC Ethics Opinion 242 (1993) affirmed in passing that, under DC Rule 1.2(e), a
lawyer may not “assist” a client in proposed conduct that the lawyer knows is criminal
or fraudulent. Therefore, a lawyer cannot allow a client access to documents in his
custody that are not the property of the client if he knows that the client intends to use
the documents for a criminal or fraudulent purpose.

A lawyer violated ethical obligations when he assisted his client in concealing
information about the client’s funds in response to discovery requests in a divorce suit.
In In re Sandground, 542 A.2d 1242 (DC 1988), the lawyer participated in secret
transfers of the client’s funds and responded misleadingly to interrogatories. The court
concluded, in part, that the lawyer’s conduct was a violation of DR 7-102(A)(7). Id. at
1244-45.

In In re Austern, 524 A.2d 680 (DC 1987), the DC Court of Appeals addressed a
lawyer’s duty when his client requests that he participate in conduct that is illegal or
fraudulent. In that case, the client-seller offered to place $10,000 in an escrow account
to induce the purchasers to go to settlement. As co-escrow agent, the client-seller’s
lawyer accepted a check for deposit into the account from the client, who informed the
lawyer that the check was “worthless.” Nonetheless, the lawyer deposited the check
and did not inform the other co-escrow agent that it was not backed by funds in a bank.
By the time one of the purchasers made a claim against the account, the funds had been
placed in the account. Despite the fact that no purchaser was harmed, the lawyer was
publicly censured for assisting the client in fraudulently inducing settlement. Resting
its conclusion on DR 7-102(A)(7) and Model Rule 1.2 (though the Rules were not yet in
effect in the District), the court held that, “the attorney is under an affirmative duty to
withdraw from representation.” lId. at 682-83. (Thus, a lawyer has similar ethical
obligations whether the lawyer is placed in a position where he is asked to counsel
illegal conduct, see 1.2:610 above, or one where he is asked to assist in that conduct.)
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1.2:630  Counseling About Indeterminate or Uncertain Law

There appear to be no pertinent DC court decisions or ethics opinions on this subject.
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1.2:700  Warning Client of Limitations on Representation

e Primary DC References: DC Rule 1.2(f)
e Background References: ABA Model Rule 1.2(e), Other Jurisdictions
e Commentary: ABABNA § 31:307, ALI-LGL § 105

There appear to be no pertinenct DC court decisions or ethics opinions on this subject
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1.2:800 Identifying to Whom a Lawyer Owes Duties

e Primary DC References: DC Rule 1.2
e Background References: ABA Model Rule 1.2(e), Other Jurisdictions
e Commentary: ABABNA § 31:101, ALI-LGL § 105

1.2:810  Prospective Clients [see 1.2:220]
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1.2:820  Persons Paying for Representation of Another [see
1.7:400]

-1- 1.2:800 Identifying to Whom a Lawyer Owes Duties
1.2:820 Persons Paying for Representation of Another



1.2:830  Representing an Entity [see 1.13:200]
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1.2:840  Representing a Fiduciary [see 1.1:410, 1.1:440, and
1.13:520]

-1- 1.2:800 Identifying to Whom a Lawyer Owes Duties
1.2:840 Representing a Fiduciary



1.2:850 Class Action Clients

Case law addressing class actions typically discusses the obligations of the “class
representative.” This person or entity is certified by the court to represent the interests
of the absent class members. As an agent of the class representative, the
representative’s lawyer undertakes to discharge the duties of the representative.
Primarily, the representative’s duty is to “ensure that the absent members’ interests are
adequately protected.” National Ass’n of Reg’l Med. Programs, Inc. v. Mathews,
551 F.2d 340, 346 (DC Cir 1976). It is thus important for a class representative’s
lawyer to litigate a case not just for the benefit of the representative but in pursuit of the
class members’ common goals. The most basic obligation of the representative and its
lawyer is to provide individual notice to the absentee class members. See Walsh v.
Ford Motor Co., 807 F.2d 1000, 1008 (DC Cir 1986). In Walsh, the court held that
Congress did not eliminate the duty to notify individual class members in suits brought
under the Magnuson-Moss Warranty-Federal Trade Commission Improvement Act.
See id. at 1011. In reaching this conclusion, the court observed that Congress did
expressly limit the notice obligations of the class representative in suits arising under
the Deepwater Port Act of 1974. See id.
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1.3 Rule 1.3 Diligence
1.3:100 Comparative Analysis of DC Rule

e Primary DC References: DC Rule 1.3
e Background References: ABA Model Rule 1.3, Other Jurisdictions
e Commentary:

1.3:101  Model Rule Comparison

Model Rule 1.3 consists of a single sentence, “A lawyer shall act with reasonable
diligence and promptness in representing a client,” and its descriptive title consists of
the single word “DILIGENCE.” DC Rule 1.3 adds “AND ZEAL” to the descriptive
title, and otherwise expands upon the two concepts. Paragraph (c) of the DC Rule is
identical to the Model Rule without its reference to “diligence.”

Paragraph (a) retains the language of Model Code Canon 7 that encourages lawyers to
represent clients “zealously within the bounds of the law,” but changes Canon 7’s
aspirational “should” to “shall,” and adds diligence as an additional requirement along
with zeal.

Paragraph (b) of the DC Rule provides that a lawyer shall not intentionally (1) fail to
seek the client’s lawful objectives “through reasonably available means permitted by
law and the disciplinary rules,” or (2) “prejudice or damage a client during the course of
the professional relationship.” The second of these continues the prohibition of DR 7-
101(A)(3), which was dropped from the Model Rules.

The Comments to the DC Rule are more numerous and extensive than the Comments to
the Model Rule. The Model Rule’s Comments appear as Comments [1], [7], and [8] to
the DC Rule. The Jordan Committee also relied extensively on the Ethical
Considerations under Canon 7 when crafting the Comments for Rule 1.3. Comments
[2], [3], [4], [5], and [6] restate EC’s 7-1, 7-2, 7-3, 7-9, and 7-10 respectively.

On the recommendation of the Peters Committee, the Court of Appeals approved an
additional Comment [9] to Rule 1.3, effective November 1, 1996. The Comment states
that Rule 1.3 is “not meant to govern conflicts of interest, which are governed by Rules
1.7, 1.8 and 1.9.” The new Comment reflects a belief that general ethical principles
such as Rule 1.3 should not govern conduct also covered by specific, detailed rules.
[See also 1996 Amendments, under 1.3:200, below. ]

The ABA Ethics 2000 Commission recommended no changes to Model Rule 1.3, and
the ABA made none, though there were some small changes to several of the
Comments to the Model Rule, and addition of a new Comment [5], recognizing the
importance of advance planning by sole practitioners to ensure that their clients are not
adversely affected by a sudden loss of legal representation due to the lawyer’s death. A
new Comment [5], differently phrased but to similar effect, was added to the DC Rule.
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1.3:102 Model Code Comparison

Canon 7 stated that “a lawyer should represent a client zealously within the bounds of
the law.” DC Rule 1.3(a) makes that responsibility mandatory by changing “should” to
“shall.” Subparagraph (b)(1) is taken from DR 7-101(A)(1), and subparagraph (b)(2)
from DR 7-101(A)(3). Paragraph (c) is based on DR 6-101(A)(3), which required that a
lawyer not “neglect a legal matter entrusted to him.”
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1.3:200 Diligence and “Zeal”

¢ Primary DC References: DC Rule 1.3(a) & (b)
e Background References: ABA Model Rule 1.3, Other Jurisdictions
e Commentary: ABABNA § 31:901, ALI-LGL § 16, Wolfram § 10.3

DC Rule 1.3(a) states that a lawyer “shall represent a client zealously and diligently
within the bounds of the law.” Rule 1.3(b) then states that a lawyer shall not
intentionally (1) fail to seek the lawful objectives of a client through reasonably
available means permitted by law and the disciplinary rules or (2) prejudice or damage a
client during the course of the professional relationship. According to Comment [1],
Rule 1.3 requires the lawyer to pursue a matter on a client’s behalf despite “opposition,
obstruction, or personal inconvenience to the lawyer.” Comment [2] states that the
lawyer’s duty to be diligent and zealous derives from his or her “membership in a
profession that has the duty of assisting members of the public to secure and protect
available legal rights and benefits.” The scope of the duty, however, is not boundless.
Comment [5] permits a lawyer to ask the client to forgo action that the lawyer believes
to be unjust and to inform the client of the limitations on the lawyer’s conduct when the
client expects assistance not in accord with the professional rules of conduct. The
Comment also states that the lawyer’s duty to his or her client is subject to the duty of
candor before a tribunal under Rule 3.3 and the duty to expedite litigation under Rule
3.2.

In In re Hunter, 734 A.2d 654 (DC 1999), the Court approved the imposition of
reciprocal discipline upon a lawyer who had been suspended by the US District Court
for ethical violations arising out of her representation of a criminal defendant in a case
in which an officer with whom the lawyer was romantically involved had participated in
the arrest of a co-defendant and was to be a government witness at trial. The District
Court had found the lawyer’s conduct violative of, inter alia, Rules 1.3(a), 1.4(b),
1.7(b)(4), 8.4(a) and 8.4(d).

In In re Bernstein, 707 A.2d 371 (DC 1998), a lawyer was found to have violated Rule
1.3(a) as well as Rules 1.3(c) and 1.4(a) when, having settled his client’s claims arising
out of an automobile accident with the defendant’s liability insurance carrier, he
delayed for three years pursuing a claim for medical expenses from the clients’ own
insurer, failed timely to respond to an offer of the full coverage from that insurer, and
failed timely to tell his clients about either the belated suit against the second insurer or
the offer it had made.

In In re Mance, 869 A.2d 339 (DC 2005), the Court upheld a finding that the
respondent had violated Rules 1.3(a) and (b), as well as Rules 1.1(a) and (b), by filing
an untimely appeal from his client’s criminal conviction of multiple offenses and failing
to seek available relief for that lapse, and in addition failing to get the client’s sentence
reduced on the available ground that some of the offenses of which he was convicted
merged. With respect to the finding that the neglect met the “hallmark” under Rule
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1.3(b) of being intentional, the Court approved the Board’s recognition that the Rule
does not require proof of intent “in the usual sense of the word;” rather, “[n]eglect
ripens into an intentional violation when the lawyer is aware of his neglect of the client
matter” (quoting In re Lewis, 689 A.2d 561, 564 (DC 1997). Similarly, in In re
Outlaw, 917 A.2d 684 (DC 2007), the Court upheld the Board’s determination that the
respondent’s error in miscalculating the applicable statute of limitations in her client’s
tort case, and her neglect of the case that allowed the limitation period to expire before
initiating meaningful negotiations with the defendant’s insurance carrier constituted
failure to provide zealous and diligent representation in violation of Rule 1.3(a) as well
failure to provide competent representation and to serve the client with skill and care, in
violation of DC Rules 1.1(a) and (b), despite the fact that the error in recording the
applicable limitations period had been made by an employee who was under the
respondent’s supervision and not by the respondent herself.

Numerous opinions of the DC Bar Ethics Committee discuss a lawyer’s duty to
represent a client diligently and zealously. DC Ethics Opinion 256 (1995) concluded
that a lawyer who receives documents containing confidences or secrets inadvertently
sent by other counsel and reads them in good faith, not knowing that their disclosure
was inadvertent, may retain and use the documents. The Opinion said, among other
things, that to require a lawyer to protect the confidentiality of such materials, as
suggested by ABA Formal Opinion 92-368 (1992), would place too much of a burden
on a lawyer’s obligation under Rule 1.3 to represent his client zealously and diligently.
DC Ethics Opinion 252 (1994) relied on Rule 1.3, inter alia, in concluding that a
lawyer who has been appointed guardian ad litem for a child in abuse and neglect
proceedings also has a duty to advise the child, or those responsible for the child’s care,
about potential tort claims and to preserve those claims if necessary. DC Ethics
Opinion 246 (1994) held that Rule 1.3 may preclude a lawyer from reporting under
Rule 8.3(a) the misconduct of a client’s former lawyer if the disclosure would prejudice
the client.

The duty to represent a client zealously and diligently may apply even if the client
maintains only minimal contact with the lawyer and exhibits minimal interest in the
matter that is the subject of the representation. Thus, DC Ethics Opinion 139 (1984)
concerned a lawyer who represented a client in a criminal matter. After the client was
convicted, she became a fugitive and only occasionally phoned her lawyer. The
Opinion determined that DR 7-101(A) required the lawyer to proceed with the client’s
appeal.

There is no duty under Rule 1.3, however, if the lawyer-client relationship has been
abandoned by the client or has been terminated. Thus, DC Ethics Opinion 116 (1982)
stated that a lawyer who had previously drafted a will for a client has no duty to seek
out and inform that former client of a change in the law that occurred after the
representation clearly had concluded. And DC Ethics Opinion 108 (1981) determined
that a lawyer no longer has a duty to represent a client zealously and diligently in a
possible lawsuit when, after an initial consultation, the client moves from the area
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without informing the lawyer, leaves no forwarding address, and otherwise abandons
her legal claim.

1996 Amendments

Before the adoption of the amendments proposed by the Peters Committee, effective
November 1, 1996, Rule 1.3 had been held to preclude a lawyer from continuing to
represent two clients with conflicting interests in a matter when the conflict undermined
the lawyer’s ability to be a zealous and diligent advocate for both, even if the clients
consented to the joint representation. Thus, DC Ethics Opinion 248 (1994) addressed
whether a lawyer could simultaneously represent two clients in an employment
discrimination case where the interests of the clients could potentially conflict. The
Opinion stated that even if Rule 1.7 did not bar the representation because both clients
had consented, Rule 1.3 still might preclude the representation. With respect to those
clients whose interests conflict, the lawyer will have to determine whether his or her
“obligations to them will limit his [or her] ability to represent each of them zealously
and diligently.” This Opinion rested in part on Comment [15] to DC Rule 1.7
(interpreting paragraph (c)(2) of that Rule, as it then stood), which stated in effect that
even if Rule 1.7 was satisfied by client consent, the lawyer still had obligations under
Rules 1.3, 1.4 and 1.6 that might bar a particular representation. That Comment was,
however, omitted in the 1996 amendments proposed by the Peters Committee, along

with Rule 1.7(¢)(2), and a new Comment [9] to Rule 1.3 was adopted, which states that
Rule 1.3 is a rule of general applicability and is not meant to restrict any specific rule,
and, in particular, the rule is not meant to govern conflicts of interest, which are
governed by Rules 1.7, 1.8 and 1.9. See also DC Ethics Opinion 253 (1994) (to the
same effect as Opinion 248); DC Ethics Opinion 210 (1990) (same); DC Ethics
Opinion 163 (1986) (same).
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1.3:210  Prejudicing a Client

As has been noted, DC Rule 1.3(b)(2), preserves the prohibition against prejudicing or
damaging a client in the course of a professional relationship that was found in DR 7-
101()A)(3) of the Model Code, but that was dropped in the Model Rules.

Its predecessor Code provision had been interpreted as preventing a lawyer from
engaging ign activities related to the lawyer’s law practice when those activities could
adversely affect a client’s interests. DC Ethics Opinion 5 (1975) advised that a lawyer
could violate DR 7-101(A)(3), Rule 1.3(b)(2)’s predecessor provision, by publishing an
article in a legal journal that reflected unfavorably on his client’s case. DC Ethics
Opinion 204 (1989) concluded that DR 7-101(A)(3) barred a law firm from submitting
comments on its own behalf to an administrative agency in a rulemaking proceeding
that could adversely affect clients with applications pending before the agency, although
it did not prevent a firm from making comments that would not affect pending client
applications. DC Ethics Opinion 231 (1992) held, however, that Rule 1.3 does not
prevent a lawyer who also is a DC Council member from voting on legislation that
could adversely affect some of the clients represented by the lawyer-member’s firm.

DC Ethics Opinion 326 (2004) held that recommending competent counsel to an
unrepresented person who approaches the lawyer seeking representation in a matter that
is or would be adverse to a party with whom the lawyer has an on-going lawyer-client
relationship does not constitute prejudice to a client within the meaning of Rule 1.3.

In In re Corrizzi, 803 A.2d 438 (DC 2002), the respondent was found to have
committed a number of ethical delicts, of which the most serious involved counseling
two clients, in separate cases, to commit perjury on their depositions. These two
offenses, which themselves violated several different Rules, including DC Rule
1.3(b)(2) as well as Rules 3.3(a)(2), 3.4(b) and 8.4(c), were held sufficient to warrant
disbarment. The Court explained that in this case the lawyer’s suborning the clients’
perjury had damaged them because it had “virtually destroyed their prospects for
recovery in their personal injury claims and it exposed them to criminal prosecution for
perjury.” 1d. at 440.
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1.3:300 Promptness

¢ Primary DC References: DC Rule 1.3(c)
e Background References: ABA Model Rule 1.3, Other Jurisdictions
e Commentary: ABABNA § 31:401, ALI-LGL § 16; Wolfram § 10.3

DC Rule 1.3(c) states that “a lawyer shall act with reasonable promptness in
representing a client.” Comment [7] explains that “perhaps no professional
shortcoming is more widely resented by clients than procrastination.” Paragraph (c) in
part reflects the fact that a client’s interests often can be adversely affected by the
passage of time or a change of conditions. The provision additionally reflects that
“unreasonable delay can cause a client needless anxiety and undermine confidence in
the lawyer’s trustworthiness” even when the client’s interests are not affected in
substance. Comment [7].

A violation of Rule 1.3 commonly occurs when a lawyer has failed to meet a filing
deadline, failed to keep in contact with a client, or otherwise failed to handle a client’s
affairs in a prompt and efficient manner. In In re Lyles, 680 A.2d 408 (DC 1996), the
Court of Appeals imposed a six-month suspension on a bankruptcy lawyer whose
violations primarily consisted of her failure to file satisfactory bankruptcy plans on
behalf of her clients, to correct promptly certain deficiencies in those plans, to remain in
contact with her clients, and to take any timely action to prevent the foreclosure of her
clients” homes. The court observed that the harm caused by a lawyer’s procrastination
in a bankruptcy proceeding is “particularly acute.” In In re Chisholm, 679 A.2d 495
(DC 1996), the court approved a six-month suspension and restitution of fee as a
condition of reinstatement as penalty for a failure, over a period of more than six years,
to pursue an appeal from a deportation order, in violation of, inter alia, Rules 1.3(a),
1.3(b)(1) and 1.3(b)(2). In In re Ryan, 670 A.2d 375 (DC 1996), an immigration
lawyer violated Rule 1.3 by missing numerous filing deadlines, failing to file an appeal
of her client’s deportation order, and going on maternity leave without notifying her
clients. Similarly, in In re Robertson, 612 A.2d 1236 (DC 1992), the Court found a
violation of Rule 1.3 where a tax lawyer negligently failed to file a client’s tax returns
on time. See also In re Bernstein [discussed under 1.3:200, above].

In In re Shelnutt, 719 A.2d 96 (DC 1998), the respondent was found to have violated
Rule 1.3(c) when, by reason of respondent’s neglect, his client spent extra time in jail
awaiting release on bail. Rejecting respondent’s argument that because a warrant for
the client’s arrest was then outstanding, the client had not been harmed, the Court
asserted that “Professional disciplinary violations arise from malfeasance, not the actual
harm imposed upon a client,” and quoted In re Banks, 461 A.2d 1038, 1061 (DC 1983)
as asserting that “prejudice to a client is not an element of a charge of neglect, although
.. . [it] may be relevant on the issue of sanctions.”
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1.4 Rule 1.4 Communication

1.4:100 Comparative Analysis of DC Rule

e Primary DC References: DC Rule 1.4
e Background References: ABA Model Rule 1.4, Other Jurisdictions
e Commentary:

1.4:101  Model Rule Comparison

DC Rule 1.4(a) and (b) are identical to Model Rule 1.4(a) and (b). Paragraph (c) of the
DC Rule, which has no counterpart in the black letter Model Rules, sets out a
requirement that a lawyer who receives an offer of settlement in a civil case or a
proffered plea bargain in a criminal case must communicate it promptly to the client.
Comment [1] to the Model Rule says a lawyer should promptly communicate such an
offer, unless prior discussions with the client have made it clear that the offer is
unacceptable, but the DC Rule changes the precatory should to a mandatory must, in
terms eliminates the exception resting on prior discussions with the client, and puts the
provision into the black letter text (while amending Comment [1] correspondingly).
The addition of paragraph (c) to the DC Rule resulted from a proposal of the DC Bar’s
Legal Ethics Committee to amend DR 7-104(A)(1) (the predecessor of Rule 4.2) to
include such a requirement — a proposal that was superseded by the development of the
Model Rules. The Ethics Committee’s proposal reflected advice of the Office of Bar
Counsel that there was a recurring problem of lawyers apparently failing to
communicate such offers to clients. The Jordan Committee chose to make this change
in Rule 1.4 rather than Rule 4.2.

The ABA Ethics 2000 Commission recommended and the ABA adopted a number of
changes to Model Rule 1.4, identifying with greater specificity the various elements of
the lawyer’s duty to keep the client reasonably informed about the status of a matter,
and consolidating all discussions of the duty to communicate in that Rule. A number of
changes were also made in the Comments to the Model Rule, significantly expanding
the discussion regarding communications with the client and providing examples and
suggesting “best practices.” The DC Rules Review Committee considered the ABA’s
changes, but preferred to stick with the DC Rule as it stood, noting in particular that
“the obligation to communicate settlement offers to the client is sufficiently important
that it should be retained in the text of Rule 1.4(c) rather than be included as a
comment.”

-1- 1.4:100 Comparative Analysis of DC Rule
1.4:101 Model Rule Comparison



1.4:102 Model Code Comparison

Rule 1.4 had no direct counterpart in the Model Code, although DR 6-101(A)(3)
provided that a lawyer must not “neglect a legal matter entrusted to him,” and DR 9-
102(B)(1) [DR 9-103(B)(1) in the DC Code] required that a lawyer promptly notify a
client of receipt of funds and other properties. In addition, EC 7-7 stated that it was for
the client to decide whether to accept a settlement offer or waive an affirmative defense;
EC 7-8 said a lawyer should “exert his best efforts” to insure that the client’s decisions
were fully informed; and EC 9-2 stated that “a lawyer should fully and promptly inform
his client of material developments.”
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1.4:200  Duty to Communicate with Client

e Primary DC References: DC Rule 1.4
e Background References: ABA Model Rule 1.4, Other Jurisdictions
e Commentary: ABABNA § 31:501, ALI-LGL § 20, Wolfram §§ 4.5,, 4.6

In United States v. Morrison, 98 F.3d 619 (DC Cir 1996), the court observed that a
lawyer need not “as a general matter, inform the client of every incidental tactical
decision he or she will implement at trial,” citing MR 1.4, Comment [2]. The context
was a claim of ineffective assistance of counsel, turning on counsel’s having allowed
the government to introduce in evidence a tape recording made by an informer in a
conversation with the defendant, which was susceptible to both an inculpatory and an
exculpatory interpretation.

In disciplinary cases, a violation of Rule 1.4 appears invariably to be found in
conjunction with violations of other rules as well — typically one or more of Rules 1.1
(competence), 1.2 (scope of representation), and 1.3 (diligence), and sometimes others.
Thus, in In re Roxborough, 675 A.2d 950 (DC 1996), the court approved an increase
in the severity of a 30-day suspension by the additional imposition of a requirement of a
showing of fitness before reinstatement, in a case in which the Board on Professional
Responsibility had found violations of Rules 1.3(c) (failure to act with reasonable
promptness), 5.1(b) (failure to supervise associate) and 1.1 (failure to provide
competent representation), as well as Rule 1.4(a). The Court adopted the Board’s
characterization of the case as involving “a total disregard of the interests of a client, a
failure to provide even the most minimal representation and to take the most basic steps
to protect the client, an extreme case of what the hearing committee rather charitably
concluded was ‘neglect and inattention’ rather than intentional failure to seek the lawful
objectives of the client.” Id. at 952. See also In re Bernstein, 707 A.2d 371 (DC
1988) [discussed under 1.3:200, above].

In In re Outlaw, 917 A.2d 684 (DC 2007), the respondent had been found to have
violated DC Rules 1.1(a) and (b) and 1.3(a) by negligently allowing the statute of
limitations on the client’s tort claim to expire before initiating meaningful negotiations
with the defendant’s insurer [as explained more fully under 1.1:220 and 1.3:200,
above], and in addition was found to have violated DC Rule 1.4(a) by failing to advise
her client in a timely fashion of her mistake and Rule 1.4(b) by failing to explain the
matter to the extent necessary for the client to make an informed decision about the
representation. Because the respondent was found to have deliberately avoided
disclosing to the client the true posture of the case, her misconduct was held to have
violated DC Rule 8.4(c) as well.

One of the numerous ethical transgressions found in In re Hager, 812 A.2d 904 (DC
2002) [which is more fully discussed under 1.7:500, below] was a violation of Rule
1.4.(a)’s requirement that a lawyer keep the client reasonably informed about the status
of a matter. In the underlying case the lawyers representing the plaintiffs in a potential
class action had made a side deal with the defendant, unknown to their clients, under
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which the defendant paid them $225,000 as attorneys fees and expenses, the lawyers
agreed never to represent anyone with related claims against the defendant and to keep
totally confidential and not to disclose to anyone all information learned during their
investigation relating to the case, and all the parties agreed not to disclose most of the
terms of the settlement, even to the lawyers’ clients. A point the Court made about the
Rule 1.4(a) violations was that under that Rule “lawyers not only must respond to client
inquiries but also must initiate contact to provide information when needed.” Id.. at
915.

In In re Ryan, 670 A.2d 375 (DC 1996), the court approved the imposition of a four-
month suspension with a requirement of proof of fitness before reinstatement, and
payment of restitution to certain clients, for a pattern of neglect of immigration clients
involving violations of eight different provisions of the Code and of the Rules,
including a failure to keep a client informed of a matter in violation of Rule 1.4(a).

In In re Sumner, 665 A.2d 986 (DC 1995), the court approved the imposition of a
thirty-day suspension on a lawyer who had violated several of the rules, including Rule
1.4(a), by failing to keep his client reasonably informed of how he could be reached or
to inform the client that court deadlines had been set that the lawyer would not meet.

DC Ethics Opinion 327 (2005) [which is discussed more fully under 1.7:330, below]
addressed a joint representation in which the law firm’s retainer agreement expressly
provided that any information disclosed in connection with the representation “may be
shared” with the other clients in the same matter. The Opinion held that the law firm
had an affirmative obligation under Rule 1.4 to disclose any information bearing on the
representation that might affect the interests of the non-disclosing clients once it learned
the information, even if the law firm knew that the disclosing client did not wish to
reveal the information to the other clients.

DC Ethics Opinion 296 (2000) [which is discussed more fully under 1.7:330, below]
pointed out that in a joint representation a lawyer owes each client obligations both to
preserve client confidences under Rule 1.6 and to keep the client informed, under Rule
1.4; and that if one client reports a confidence that may not be shared with the other
client, but whose disclosure to that client is required under Rule 1.4, the lawyer has a
conflict that requires withdrawal from the representation of both clients. In the
particular circumstances there addressed, a law firm jointly represented an employer
and its alien employee in seeking a visa for the employee, without any advance
understanding as to whether client confidences with respect to the representation would
be shared, and the problem arose because the employee disclosed to the law firm that
she had fabricated the credentials on which the visa had been based.

DC Ethics Opinion 282 (1998) [which is more fully discussed under 1.6:320, below]
held that a lawyer who proposes to engage a social worker to provide services in
connection with a representation must inform the client that the social worker may be
obligated by statute to report suspected child abuse or neglect, and must leave to the
client the decision whether to engage the social worker.
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DC Ethics Opinion 273 (1997) addresses a number of ethical issues relating to
movement of lawyers between firms, which are the subject of frequent inquiries to the
Bar’s ethics counsel. One such issue concerns communications with clients by a lawyer
leaving a firm. The Opinion holds that Rule 1.4, imposing an obligation on a lawyer to
keep a client informed about the status of a matter and to explain a matter to the extent
reasonably necessary to permit the client to make informed decisions, in most
circumstances will require the lawyer to communicate the prospective change of
affiliation to the client, and to do so sufficiently in advance of the departure to give the
client adequate opportunity to consider by whom it wants to be represented. The
Opinion goes on to say that the lawyer’s communication should state the fact and the
date of the change in affiliation and whether the lawyer wishes to continue the
representation, and that the lawyer should be prepared to provide the client with
information about the new firm sufficient to enable the client to make an informed
decision — including any pertinent information regarding conflicts of interest affecting
representation by the lawyer’s new firm. The Opinion also notes, however, that
communications exceeding the foregoing requirements imposed by the ethical rules —
“for example, an active solicitation of the client to leave the lawyer’s current firm and
join the lawyer at the new firm” — could run afoul of the lawyer’s obligations under
partnership law, corporate law or the common law of obligations of employees. And,
the Opinion notes, under such law a departing lawyer “may also be obliged to inform
the lawyer’s firm, at or around the time the lawyer so notifies clients,” of the planned
departure; but observes that there appears to be no ethical significance to whether the
client or the lawyer is first informed. The Opinion notes that another question
frequently posed to the Bar’s ethics counsel is whether a departing lawyer, prior to
departure, may recruit other lawyers or non-lawyer personnel to accompany the lawyer
to the new firm; it observes that this issue depends primarily if not entirely on law other
than ethics law, such as the common law of interference with business relations and
fiduciary obligations.

Opinion 273 also addresses the issue of what files or other documents a departing
lawyer may take with him or her in leaving a firm, observing that this question is only
partially answered by the Rules of Professional Conduct. As to client files, the initial
inquiry is as to who will continue to represent the client after the lawyer’s change of
affiliation, which is determined by Rule 1.16(d)’s requirement that the lawyer who parts
company with the client must “surrender . . . papers and property to which the client is
entitled.” After noting prior opinions with regard to the limited availability of retaining

liens to secure unpaid fees, under the DC Rules, the Opinion observes that other
questions of ownership, as between lawyer and client, and between departing lawyer
and departed firm, are not governed primarily by the Rules of Professional Conduct, but
rather by statutory and common law rules. The Opinion also points out that when a
lawyer has departed for another firm, Rule 7.5(a)’s prohibition on use of a firm name
that is misleading requires omission of the lawyer’s name from the name of the former
firm. And the Opinion points out that the lawyer’s obligation to protect confidences
and secrets of clients under Rule 1.6 continues as to clients left behind in the former
firm and applies as well to confidential information in documents the lawyer brings
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along to the new firm. The Opinion also addresses retaining liens under DC Rule 1.8(i)
[see 1.8:101, below] and disqualifications, relating to clients of the migrating lawyer’s
former law firm, under Rule 1.10(b) [see 1.9:300, below].

DC Ethics Opinion 270 (1997), discussed more fully under 1.16:500 below, held that
where a subordinate lawyer learns that an employing lawyer has sent a client what
purports to be copies of correspondence written on the client’s behalf, but where the
letters were in fact never sent, the subordinate lawyer, if continuing to represent the
client, has a duty under Rule 1.4 to see to it that the client is informed of the deception.

DC Ethics Opinion 252 (1994) discussed the obligations of a lawyer appointed
guardian ad litem in a child abuse and neglect proceeding with respect to potential tort
claims of the child. The opinion concluded that although such a guardian ad litem does
not have an obligation to initiate tort claims on behalf of a child, nonetheless the
lawyer/guardian who identifies significant potential claims is obligated by, inter alia,
Rule 1.4 to notify the child or those responsible for the child’s care of the potential
claims.

DC Ethics Opinion 238 (1993) relied on Rule 1.4(a) as well as Rule 1.5(b) in
concluding that, when a written fee agreement is required, the agreement must
adequately inform the client of the basis or rate of the fee. [See also discussion of
Opinion 238 under 1.5:210, below.]

DC Ethics Opinion 221 (1991) addressed an employment agreement between a firm
and its lawyers that limited communications by a departing lawyer with clients of the
firm. The Opinion referred to Rule 1.4 in holding that such a restriction, insofar as it
prohibited the departing lawyer from responding to client-initiated inquiries, was
impermissible.

Under the Code, failures to communicate with a client were generally addressed under
DR 6-101(A)(3). See, e.g., In re Rosen, 470 A.2d 292 (DC 1983).

DC Ethics Opinion 116 (1982), interpreting DR 6-101(A)(3), inter alia, held that in
ordinary circumstances a lawyer who drafts a will for a client is not ethically obliged to
inform the client of subsequent changes in the law that might make a change in the will
desirable, nor obliged so to advise former clients; but does have such an obligation
where the client has entrusted his or her estate planning to the lawyer on a continuing
basis.

DC Ethics Opinion 284 (1998), discussed more fully under 1.5:500 below, addresses
the obligations of a lawyer who uses a temporary lawyer in the representation of a
client, with respect to both disclosure of that fact to the client and permissible billing for
the work of the temporary lawyer.

-4 - 1.4:200 Duty to Communicate with Client



1.4:300  Duty to Consult with Client

e Primary DC References: DC Rule 1.4(b)
e Background References: ABA Model Rule 1.4(b), Other Jurisdictions
e Commentary: ABABNA § 31:501, ALI-LGL § 20, Wolfram § 4.5

In In re Chisholm, 679 A.2d 495 (DC 1996), the court approved the imposition of a
six-month suspension and payment of restitution on a lawyer arising out of his failure
over a period of more than six years to pursue an appeal from a deportation order
entered against his client. This failure was found to involve the violation of numerous
rules including Rule 1.4(a) and (b), for failure to keep the client reasonably informed
about the status of the matter and failure to explain the matter to the client to the extent
reasonably necessary to permit the client to make informed decisions.

In In re Hunter, 734 A.2d 654 (DC 1999), the Court approved the imposition of
reciprocal discipline upon a lawyer who had been suspended by the US District Court
for ethical violations arising out of her representation of a criminal defendant in a case
in which an officer with whom the lawyer was romantically involved had participated in
the arrest of a co-defendant and was to be a government witness at trial. The District
Court had found the lawyer’s conduct violative of, inter alia, Rules 1.3(a),1.4(b),
1.7(b)(4), 8.4(a) and 8.4(d).

DC Ethics Opinion 256 (1995) addressed the problem of inadvertent disclosure of
privileged information to opposing counsel, concluding, inter alia, that a lawyer who
does not learn of the inadvertence until after reading the privileged material (i.e., who
was not forewarned that the material was transmitted by mistake) is free to make use of
the material in furtherance of the representation of the lawyer’s client. The Opinion
observed in a footnote (n. 7), however, that this did not imply that a lawyer must retain
or use inadvertently disclosed materials but suggested that, depending on the
significance of the documents, this might be a matter on which consultation with the
client is necessary, under Rules 1.2(a) and 1.4(b). [Opinion 256 is also discussed at
1.6:220 and 8.4:400 below. ]

DC Ethics Opinion 235 (1993) held (at a time when DC law did not yet provide for the
creation of “limited liability partnerships” or “limited liability companies”) that lawyers
in a firm organized under the law of another jurisdiction as one of those kinds of entities
could practice in the District of Columbia under the name of the firm, provided that the
name used included the full identifying phrase, and not merely the abbreviation “LLP”
or “LLC”. The opinion observed in passing that Rules 1.4(b) and 7.1(a) were satisfied
by use of the abbreviation “PC” or “PA” in the case of an incorporated law firm, since
DC law specifically provided for such entities. [This opinion has effectively been
overruled by amendment of the DC Code to authorize both LLPs (DC Code § 41-143
to 148) and LLCs (DC Code § 29-1301 et seq.).]
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DC Ethics Opinion 228 (1992) held that, although a lawyer is likely to be disqualified
by Rule 3.7 from representing a client at trial because the lawyer is a necessary witness,
this does not disqualify the lawyer from continuing the representation in pretrial
matters. It also observed that, once it becomes apparent that a lawyer likely will be
disqualified under Rule 3.7, the lawyer is obliged by Rule 1.4(b) to inform the client of
this development and seek the client’s consent to continued pretrial representation.
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1.4:400 Duty to Inform the Client of Settlement Offers

e Primary DC References: DC Rule 1.4(c)
e Background References: ABA Model Rule 1.4, Other Jurisdictions
e Commentary: ABABNA § 31:501, ALI-LGL § 20, Wolfram § 4.5

As noted under 1.4:101 above, DC Rule 1.4 includes in paragraph (c) a requirement that
a lawyer who receives an offer of settlement in a civil case or a proffered plea bargain in
a criminal case inform the client promptly of the substance of the offer. In the Model

Rule, this is treated only in Comment [1], and there only with the precatory verb should.

In In re Peartree, 672 A.2d 574 (DC 1996), the court approved imposition of
reciprocal discipline on the basis, inter alia, of the failure of the respondent to

communicate a settlement offer, which would have been a violation of DC Rule 1.4(c)
(and Rule 1.4(a) as well).

In DC Ethics Opinion 263 (1996), the inquirer was a lawyer representing victims of
domestic violence in proceedings in Superior Court. One remedy for such clients is a
Civil Protective Order (CPO), prohibiting the respondent-perpetrator from coming into
physical proximity of the petitioner-victim. When a CPO is violated, the petitioner may
bring a motion for criminal contempt against the respondent, and in such a case, an
indigent respondent is entitled to have counsel appointed to represent him in the
criminal contempt proceeding. The petitioner may also move to modify the terms of the
CPO to make it more inclusive, but the lawyer appointed to defend against the contempt
motion will not necessarily represent the respondent in respect of the motion to modify.
The principal question presented was whether, in a case in which the appointed lawyer’s
representation was limited to the contempt motion, the petitioner’s lawyer was barred
by Rule 4.2 from communicating directly with the respondent about a possible
modification of the protective order without the consent of respondent’s lawyer. The
Opinion concluded that the two proceedings were sufficiently closely related to
constitute one “matter” for purposes of Rule 4.2, so that the petitioner’s lawyer could
not contact the respondent absent his lawyer’s consent. The Opinion also concluded
that, if respondent’s lawyer withheld consent to direct contact, then that lawyer would
have an obligation pursuant to Rule 1.4(a) to pass on to the respondent any
communications from the petitioner’s lawyer.
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1.5 Rule 1.5 Fees
1.5:100 Comparative Analysis of DC Rule

e Primary DC References: DC Rule 1.5
e Background References: ABA Model Rule 1.5, Other Jurisdictions
e Commentary:

1.5:101  Model Rule Comparison

Prior to the changes made in the Model Rules on the recommendation of the Ethics
2000 Commission, paragraph (a) of DC Rule 1.5 and its Model Rule counterpart were
identical. The Model Rule version was changed in 2002 by rephrasing the basic
obligation of charging only a reasonable fee and extending the reasonableness
requirement to expenses, but no corresponding change was made in the DC Rule. The
numbered subparagraphs of paragraph (a), listing factors to be considered in
determining reasonableness, remain identical in the two Rules. All of the remaining
provisions of the DC Rule, however, differ, generally significantly, from the Model
Rule.

Paragraph (b) of the DC Rule requires a written statement of the hourly rate or other
basis of the fee when the “lawyer has not regularly represented the client”; MR 1.5(b)
states that a writing is preferable, but not required, in these circumstances. Comments
[2] and [3] to the DC Rule elaborate on the writing requirement, making clear, inter
alia, that the requirement of a written statement of the rate or other basis of a fee can be
satisfied by a standardized letter, memorandum or pamphlet. That paragraph in the
Model Rule was modified in the Ethics 2000 Commission changes by adding a
requirement that the scope of the representation and the expenses for which the client
will be responsible be communicated to the client, and this change has also been made
in the DC Rule. There were two further changes in the Model Rule’s paragraph (b) that
were not copied by the DC Rule: the limitation of the Rule’s requirements to clients
who have not previously been represented by the lawyer was omitted, and the addition
of an exception for instances where the lawyer will charge a regularly represented client
on the same basis or rate. The DC Rules Review Committee viewed the latter provision
as suggesting that a lawyer could unilaterally change a fee agreement without the
client’s agreement.

Paragraph (c) of the DC Rule, dealing generally with contingent fees, also was the same
as in the Model Rule before 2002 and they remain so in substance, each having been
modified, in slightly different phraseology, to add a requirement that a contingent fee
agreement state whether the client is to be liable for expenses regardless of outcome.

Paragraph (d) of the DC Rule does not, like its Model Rule counterpart, forbid
contingent fees in certain domestic relations matters, though it does retain the Model
Rule’s prohibition of contingent fees in the representation of criminal defendants. DC
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Comment [7] states that contingent fees in domestic relations cases, “while rarely
justified,” are not forbidden, and without explaining why they are rarely justified goes
on to explain that they are permitted in order to enable clients who could not otherwise
afford a lawyer to get representation. Neither the Ethics 2000 Commission nor the
Rules Review Committee recommended any change to this paragraph.

Paragraph (e) of both the DC Rule and the Model Rule, on division of fees, are in
substance the same, though phrased somewhat differently. The Model Rule was
modified in 2000 to drop a requirement in subparagraph (1) for a written agreement
when each lawyer involved in a representation assumes joint responsibility; the DC
Rule never had such a requirement.

Paragraph (f) of the D.C. Rule, which has no counterpart in the Model Rule, was added
effective November 1, 1996 as a result of a recommendation of the Peters Committee,
which in turn responded to a request by Bar Counsel. In effect, it restores DR2-
108(A)’s prohibition on an illegal fee, by stating that fees prohibited either by
paragraph (d) or by law are per se unreasonable.

Numerous changes in the Comments to Model Rule 1.5 were made pursuant to Ethics
2000 Commission recommendations, but changes to the DC Rule were few and modest.
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1.5:102 Model Code Comparison

DR 2-106(A) prohibited illegal or clearly excessive fees. Rule 1.5(a) shifts the standard
from excessiveness to reasonableness — but, by reason of the 1996 amendment just
described, preserves the prohibition on illegal fees. However, the factors for
determining reasonableness are substantially the same as those in DR 2-106(B) for
determining excessiveness. The requirement of a writing, in paragraph (b) of DC Rule
1.5 with respect to clients not regularly represented, and in paragraph (c) of both the DC
and the Model Rule with respect to contingent fee arrangements, had no counterpart in
the Model Code, although EC 2-19 stated that it is usually “beneficial” to have a
writing, particularly when the fee is contingent. Rule 1.5(d) continues the prohibition in
DR 2-106(C) of contingent fees in criminal cases. Rule 1.5(¢e) allows division of fees if
the division is proportionate to the services performed by each lawyer or each lawyer
assumes joint responsibility for the representation; DR 2-107(A)(2) allowed division of
fees only when the division was in proportion to the services performed and
responsibility assumed. Both the Rule and the Code provisions require that the client be
fully informed and consent, but the DC Rule requires that the client be fully informed in
writing. Both require that the total fee be reasonable.
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1.5:200 A Lawyer’s Claim to Compensation

e Primary DC References: DC Rule 1.5
e Background References: ABA Model Rule 1.5, Other Jurisdictions
o Commentary: ABABNA § 41:101, ALI-LGL §§ 38-41, Wolfram §§ 9.1=9.6

In Hamilton v. Ford Motor Co., 636 F.2d 745 (DC Cir 1980), the court held that
attorneys fees awarded as a sanction for discovery abuse pursuant to FRCP Rule 37
belong to the client, not the client’s lawyers, where the representation is pursuant to a
retainer agreement providing only that the lawyers’ fee would be one-third of any
recovery. The court relied on its earlier decision in In re Laughlin, 265 F.2d 377 (DC
Cir 1959) (per curiam), where lawyers who had represented the natural guardian of an
infant in a personal injury suit pursuant to a contingency fee agreement had sought
additional compensation for handling the matter on appeal, and the court held that in the
absence of a specific provision for additional fees the retainer agreement must be
construed to include the services rendered on appeal.

1.5:210  Client-Lawyer Fee Agreements

DC Ethics Opinion 238 (1993) emphasizes that when a written fee agreement is
required by Rule 1.5(b), the agreement must adequately inform the client of the basis or
rate of the fee. In this instance, the opinion found the agreement inadequately specified
what if any charges would be assessed for consultations beyond a single one identified
in the agreement.
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1.5:220 A Lawyer’s Fee in Absence of Agreement

In Lewis v. Secretary of HHS, 1990 US Dist LEXIS 16684 (DDC 1990), a lawyer
who had successfully represented a Social Security claimant had secured an award of
fees pursuant to 14 USC § 406, to be paid out of the benefits recovered. On the
claimant’s motion, the Court set aside the finding that the claimant had not agreed to
pay the lawyer any fee. The Court noted, inter alia, that there was no retention letter,
but the decision did not turn on the lack of a writing, or make any reference to Rule 1.5.
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1.5:230 Fees on Termination [see 1.16:600]

Kaushiva v Hutter, 454 A.2d 1373 (DC), cert. denied, 464 US 820 (1983), sets out
the DC rule regarding the entitlement of a lawyer who was discharged before
completion of services to be rendered pursuant to a contingent fee agreement: namely,
that if the engagement is terminated by the client without cause, and if at the time it is
terminated the lawyer has substantially performed the engagement, the lawyer is
entitled to the full amount of the fees specified in the fee agreement; but if the lawyer
renders less than substantial performance, quantum meruit is the appropriate measure of
the lawyer’s entitlement. The DC Court of Appeals had occasion to revisit the
Kaushiva rule in In Re Waller, 524 A.2d 748 (DC 1987), where it reviewed a split
decision of the DC Board on Professional Responsibility. The respondent Waller had
entered into a one-third contingent fee agreement in a personal injury action; had been
discharged by the client early on, without fault on his part; and had continued
nonetheless to pursue the representation and had obtained a settlement offer from an
insurance carrier, on the basis of which he claimed a substantial fee. A majority of the
Board on Professional Responsibility found that Waller had charged an excessive fee in
the circumstances, but three dissenting members were of the view that he had
substantially performed the engagement up to the point of termination, and that this
meant, under Kaushiva, that he was entitled to the entirety of the fee. The DC Court of
Appeals, agreeing with the majority of the Board, held in substance that “substantial
performance” referred to substantial performance of the entire engagement, not merely
that portion of the engagement preceding termination.

DC Ethics Opinion 264 (1996) [discussed more fully at 1.5:420 below] addresses the
applicability of Rule 1.5(a)’s requirement of reasonableness to the amount of a fee
advance that may properly be retained by the lawyer upon premature termination of the
engagement.

DC Ethics Opinion 37 (1977) addresses three questions concerning provisions in a
contingent fee retainer agreement respecting premature termination of the
representation: whether the agreement could provide that, in the event the client
discharged the lawyer, the lawyer would be permitted to charge an hourly rate or a
percentage of the largest offer received as of the date of discharge, whichever was
greater; whether such a provision would also be permissible if termination came about
as a result of withdrawal by the lawyer, rather than discharge by the client; and whether
it would be ethically proper to include in the retainer agreement a provision allowing
the lawyer to collect the stipulated fee directly out of any ultimate recovery. The
Committee opined that, with appropriate cautions and limitations, all three of the
provisions would be ethically proper under the Code.
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1.5:240 Fee Collection Procedures

DC Ethics Opinion 298 (2000) expanded upon DC Ethics Opinion 60 (undated),
discussed immediately below. While the “Statement of Principles with Respect to the
Practice of Law” formulated by representatives of the ABA and collection agencies
which was the principal focus of Opinion 60 concerned the proper conduct of
collection agencies, Opinion 298 focussed on the lawyer’s ethical obligations in
connection with the use of collection agencies. It held that lawyers may not sell client
accounts outright to such agencies, but must retain sufficient control of the accounts to
insure that the lawyer’s ethical obligations with respect to such accounts are observed.
The principal obligation thus entailed is that of preserving client confidences and
secrets, under Rule 1.6: as to this, Opinion 298 held that a lawyer could properly
disclose to the collection agency only such information as is reasonably necessary to
recover the debt; and then only if the lawyer has assurance, pursuant to Rule 5.3, that
the agency will itself preserve the confidentiality of such information. Opinion 298
also reiterated the observation in Opinion 60 that fee litigation should be a last resort,
after every effort has been made to settle the matter amicably, and called attention to the
requirement that DC lawyers must arbitrate fee disputes if the client so requests; see
1.5:250, below.

DC Ethics Opinion 60 (undated) concluded that referring unpaid fees to a collection
agency was not prohibited by the Code, though relevant considerations with respect to
such referrals were set out in “Statement of Principles with Respect to the Practice of

Law,” formulated by representatives of the ABA and collection agencies, and that the
Code did not prohibit lawsuits by lawyers to collect delinquent fees.

DC Ethics Opinion 59 (undated) addressed at some length an inquiry by Bar Counsel
as to the ethical propriety under the Code of a lawyer asserting a retaining lien on a
client’s file for the purpose of collecting unpaid fees when the lawyer is discharged.
The Legal Ethics Committee opined in substance that assertion of a retaining lien in
such circumstances is not itself unethical, but that the client’s interests would prevail
over the lawyer’s rights where (a) adequate security was given, (b) the client could not
afford to pay, or (c) the file was necessary to defend against a serious criminal charge;
and that lawyers’ conduct in general should be guided by the directive in DR 2-
110(A)(2), that a lawyer withdrawing from a matter take reasonable steps to avoid
“foreseeable prejudice” to the former client. [A series of subsequent DC Ethics
Opinions and the subsequently adopted DC Rule 1.8(i) have put stringent limits on use
of retaining liens to collect delinquent fees: see 1.8:1140 and 1.16:500, below.]
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1.5:250 Fee Arbitration

Rule XIII of the DC Court of Appeals Rules Governing the District of Columbia Bar
has provided, since January 1, 1995, that lawyers “subject to the disciplinary
jurisdiction of this Court” shall be deemed to have agreed to binding arbitration of
disputes over fees and disbursements for legal services when such arbitration is
requested by a present or former client, if (i) the client was a resident of the District of
Columbia when the lawyer was engaged, or (ii) a substantial portion of the services
were performed in the District of Columbia, or (iii) the services included representation
before a DC court or government agency. The Rule provides that, unless the lawyer
and client agree otherwise, the arbitration shall be before the DC Bar’s Attorney-Client
Arbitration Board, pursuant to the rules promulgated by that Board.

In Haynes v. Kuder, 591 A.2d 1286, reh’g denied, in part, 1991 DC App Lexis 204
(DC 1991), a client sued her former lawyer for malpractice in a domestic relations
matter, and the lawyer removed the dispute to compulsory arbitration on the basis of a
provision in the engagement letter requiring arbitration of fee disputes. The lawyer
argued successfully that the arbitration covered malpractice claims as well as fee
disputes because it referred to “defenses or counterclaims to such a claim [for unpaid
fees], whether based on a claim of inadequate representation or any other ground.” 1d.
at 1289. Noting the holding of DC Ethics Opinion 190 (1988) that a lawyer must
make full disclosure regarding the ramifications of an agreement to arbitrate, the court
held (with one judge dissenting) that adequate disclosure had been made in the
agreement itself. Id. at 1291-92.

DC Ethics Opinion 218 (1991) asserted that a clause in retainer agreements providing
for mandatory arbitration of fee disputes before the DC Attorney Client Arbitration
Board was permissible so long as the client is advised in writing of the availability of
counselling by the ACAB staff and the client consents in writing. The Committee
distinguished DC Ethics Opinion 211 (1990), which held that a lawyer could not insist
on an agreement committing the client to binding arbitration of both fee and malpractice
disputes unless the client was advised by other counsel, on the basis that the agreement
before it concerned only fee disputes and not malpractice as well; and that as to fee
disputes it referred only to the ACAB and not to the American Arbitration Association
as well.
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1.5:260  Forfeiture of Lawyer’s Compensation

In Hendry v. Pelland, 73 F.3d 397 (DC Cir 1996), the court held that former clients
were entitled, on proof of a breach of duty of loyalty by the lawyer (consisting in this
instance of representation of multiple clients with conflicting interest, in violation of
DR 5-105), to forfeiture of fees even in the absence of proof of any injury.
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1.5:270  Remedies and Burden of Persuasion in Fee Disputes

[The discussion of this topic has not yet been written.]
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1.5:300 Attorney-Fee Awards (Fee Shifting)

e Primary DC References: DC Rule 1.5
e Background References: ABA Model Rule 1.5, Other Jurisdictions
e Commentary: ABABNA § 41:311, Wolfram § 16.6

Fee shifting is a subject not addressed by DC Rule 1.5, which deals only with the
propriety of fees, not with who pays them; rather, fee-shifting is governed by the
common-law American Rule, which requires litigants to pay their own attorney’s fees,
and by the common-law and statutory exceptions to the Rule.

1.5:310 Paying for Litigation: The American Rule

In Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240 (1975), the
Supreme Court reasserted the primacy of the American Rule, holding that with limited
common-law exceptions, “the circumstances under which attorney’s fees are to be
awarded and the range of discretion of the courts in making those awards are matters for
Congress to determine.” Id. at 262. The Court later reiterated in Summit Valley
Industries, Inc. v. Local 112, United Brotherhood of Carpenters & Joiners, 456
U.S. 717 (1982), that attorneys’ fees cannot be awarded in the absence of a common-
law exception, or an express statutory provision authorizing such fees.

Alyeska Pipeline recognized several common-law exceptions. First, the common-fund
or common-benefit exception allows “a party preserving or recovering a fund for the
benefit of others in addition to himself, to recover his costs, including attorney’s fees,
from the fund or property itself or directly from the other parties enjoying the benefit.”
421 U.S. at 257. Second, attorneys’ fees can be equitably assessed for “willful
disobedience of a court order . . . as part of the fine to be levied.” Id at 258 (citation
omitted). Third, they may be awarded when the losing party has “acted in bad faith,
vexatiously, wantonly, or for oppressive reasons.” Id. at 258-59 (citation omitted).
Finally, the Court recognized that a statute or a provision of a contract may provide for
fee-shifting. Id. at 257.
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1.5:320 Common-Law Fee Shifting

Both the D.C. Circuit and the D.C. Court of Appeals have consistently followed the
Supreme Court’s formulation of the modern American Rule and the exceptions to it laid
out in Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240 (1975),
albeit sometimes in variant phraseology. In Bebchick v. Washington Metropolitan
Area Transit Commission, 805 F.2d 396 (DC Cir 1986), the D.C. Circuit described
the “three judge-made exceptions” to the American Rule: (1) “willful violation of a
court order”; (2) “bad faith or oppressive litigation practices”; and (3) “where the
successful litigants have created a common fund for recovery or extended a substantial
benefit to a class.” Id. at 402 n.18 (quoting Justice Marshall’s dissent in Alyeska
Pipeline, 421 U.S. at 275). The D.C. Court of Appeals presented the three judicially
created exceptions in the same order as the Court in Alyeska Pipeline in In Re Antioch
University, 482 A.2d 133 (DC 1984): (1) creation or defense of a common fund; (2)
willful disobedience of a court order; and (3) bad faith, vexatious, wanton or oppressive
actions. Id. at 136.

Bad Faith or Oppressive Litigation

The most commonly invoked exception to the American Rule is that for litigation
brought in bad faith or for the purpose of oppressing the other party. In 1901 Wyoming
Ave. Coop. Assoc’n v. Lee, 345 A.2d 456, 464-65 (DC 1975), the court defined the
bad faith exception as “where a party brings or maintains an unfounded suit or
withholds action to which the opposing party is patently entitled, as by virtue of
judgement or because of a fiduciary relationship, and does so in bad faith, vexatiously,
wantonly, or for oppressive reasons.” In Schlank v. Williams, 572 A.2d 101, 108 (DC
1990), the court reasoned that because the intent behind the bad faith exception is
deterrence, not the compensation of worthy litigants, the exception should be applied
only in extraordinary circumstances. In Launay v. Launay, Inc., 497 A.2d 443, 450
(DC 1985), the court reasoned that, because the bad-faith exception applies only in
exceptional circumstances, there must be either an explicit finding that the losing party
acted in bad faith or support in the record to justify such a finding.

Wrongful Involvement in Litigation

A variant of the bad faith litigation exception is the exception for wrongful involvement
in litigation. The D.C. Circuit in Nepera Chemical, Inc. v. Sea-Land Service, Inc.,
794 F.2d 688 (DC Cir 1986), described the wrongful involvement in litigation
exception (which it also referred to as the “third-party exception,” id. at 697) as
“permitting a plaintiff to recover from the defendant reasonable attorneys’ fees incurred
in prior litigation against a third party where they were a natural consequence of the
defendant’s wrongful act.” Id. at 696. In Safeway Stores, Inc. v. Chamberlain
Protective Services, Inc., 451 A.2d 66 (DC 1982), the court explained that, to “enjoy
the benefit of this narrow exception, a party must show that: (1) [t]he plaintiff must
have incurred attorney’s fees in the prosecution or defense of a prior action; (2) the
litigation ordinarily must have been with a third party and not with the defendant in the
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present action; and (3) the plaintiff must have become involved in such litigation
because of some tortious act of the defendant.” 1d. at 69 (alteration in original). In a
subsequent case, Dalo v. Kivitz, 596 A.2d 35 (DC 1991), the court, refusing to apply
the exception where the litigation was between the same two parties, noted that the
exception is commonly applied where clients have been forced into litigation by their
lawyer’s prior malpractice. Id. at 37-38. Auxier v. Kraisel, 466 A.2d 416 (DC 1983),
held that, although the recovery of attorneys’ fees under the wrongful-involvement-in-
litigation exception is limited to a reasonable amount, a distinction should be made
between fees that had in fact been paid and those that had been billed but not yet paid:
as to the former, the amount paid is prima facie proof of reasonableness. 1d. at 420-21.

Common Fund or Common Benefit

The DC Circuit in Swedish Hospital Corp. v. Shalala, 1 F.3d 1261 (DC Cir 1993),
determined that the percentage-of-fund method of calculating is preferable to the
lodestar method in common-fund class action cases, id. at 1265-71; a view reiterated by
the court in Democratic Central Committee v. Washington Metropolitan Area
Transit Commission, 3 F.3d 1568, 1573 (DC Cir 1993) (per curiam). For fee-
shifting cases in which the lodestar method may still apply, the court furnished a
detailed example of that method’s calculation process in Bebchick v. Washington
Metropolitan Area Transit Commission, 805 F.2d 396 (DC Cir 1986) (a common
fund case).

An extension of the common-fund exception — the common-benefit exception — was
recognized by the Supreme Court in Mills v. Electric Auto-Lite Co., 396 U.S. 375
(1970). The exception covers cases where a common benefit accrues to a group of
which the prevailing party is a member but where the benefit does not take the form of a
fund. 1d. at 392. The exception was first recognized by the D.C. Court of Appeals in
District of Columbia v. Green, 381 A.2d 578 (DC 1977), where the plaintiffs seeking
an award of fees had successfully prevented the assessment of an illegally increased
property tax on a large number of District of Columbia residents. 1d. at 579. Applying
the elements of a common-benefit case as identified by the Supreme Court in Alyeska
Pipeline Service Co. v. Wilderness Society, 421 U.S. 240 (1975), the court in Green
held that the benefited class was reasonably small, with easily identifiable members,
even though it consisted of 77,485 taxpayers, and the court determined that both the
benefit and the cost of the benefit could be traced with accuracy. Id. at 583-84. The
court held, however, that although a benefit common to the class had been conferred,
making appropriate an award of attorney’s fees to be borne by the beneficiaries, the fees
could not appropriately be drawn from the District of Columbia’s general public funds
because the fit between those benefited (single family residential taxpayers) and those
who would be burdened if general public funds were drawn on (all DC taxpayers) was
too inexact. Id. at 584-85. The court remanded the case for a determination of the
feasibility of assessing the members of the benefited class to pay the attorneys’ fees
sought. Id. at 586-87.
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On the basis that the common-benefit exception applies only to those who have
primarily prevailed in the underlying litigation, the court in In Re Antioch University,
482 A.2d 133 (DC 1984), refused to uphold an award of fees to former law school
deans against the university in a dispute over the administration of law school funds
where the plaintiff deans had not prevailed in the underlying lawsuit. Id. at 137-38.

Disobedience of a Court Order

One of the exceptions to the American Rule discussed in Alyeska Pipeline Service Co.
v. Wilderness Society, 421 U.S. 240 (1975) was for “willful disobedience of a court
order . . . as part of the fine to be levied on the [offending] defendant,” id. at 258-59, but
in the District of Columbia as in many other jurisdictions the disobedience need not
necessarily be willful.

In D.D. v. M.T., 550 A.2d 37 (DC 1988), the court stated that in cases of civil
contempt, “the contemnor is ordinarily required to pay the aggrieved party’s counsel
fees, even in the absence of a finding of willfulness.” Id. at 44. In Link v. District of
Columbia, 650 A.2d 929 (DC 1994), where the District argued that the D.D. v. M.T.
proposition was only dictum, the court was at pains to hold squarely that “the judge has
the authority in a civil contempt proceeding to make an award of counsel fees in order
to compensate the aggrieved party for an expense caused by the contemnor’s
noncompliance.” Id. at 931 n.3. In so holding, the court also squarely addressed the
fact that the Supreme Court in Alyeska Pipeline had referred only to “willful
disobedience of a court order,” pointing out that that case had not involved any
disobedience of a court order nor any need for discussion of whether a finding of
willfulness was a prerequisite to the award of attorney’s fees in a civil contempt
proceeding. Id. at 931-32. The court drew a distinction between fees incurred in
obtaining a court order and those incurred in seeking to enforce the order by contempt,
approving the award of fees only for the latter, reasoning that, because that litigation
would not have been necessary had the losing party complied with the original court
order, the party prevailing in the contempt hearing should not be forced to bear the cost
of such corrective litigation. Id. at 932. The court also addressed the trial judge’s view,
reflected in a nominal fee award, that the award was appropriately limited to a “token
sum because the fees would be paid from the public fisc and because the aggrieved
party was represented without charge by a nonprofit legal services organization,” id. at
930, and held that neither consideration was relevant in determining the appropriate
amount of the fee to be awarded. Id. at 934.

Both the D.D. v. M. T. and the Link decisions relied on the decision of the District
Court in Motley v. Yeldell, 664 F. Supp. 557, 558 (DDC 1987), which also held that
willfulness is not a requisite for the award of attorneys’ fees for contempt. While the
D.C. Circuit has not directly ruled on the issue, the court in Food Lion, Inc. v. United
Food & Commercial Workers International Union, 103 F.3d 1007 (DC Cir 1997),
stated in a dictum that it saw “no reason why a district court should not be authorized to
include legal fees specifically associated with the contempt as part of the compensation
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that may be ordered to make the plaintiff whole, even absent a showing of willful
disobedience by the contemnor.” Id. at 1017 n.14.

The exception does not require that there have been a finding of contempt. Thus, in
Fullard v. Fullard, 614 A.2d 515 (DC 1992), attorneys’ fees were held to be properly
awarded on the basis of a violation of a court order despite the fact that the
complainant’s motion for contempt for defiance of the court order had been denied. Id.
at 517-18.

Valid Contractual Provision

In Urban Masonry Corp. v. N&N Contractors, Inc., 676 A.2d 26 (DC 1996), a
contractual dispute involving conflicting fee-shifting provisions, the court held that
contractual ambiguity does not require presumptive reversion to the American Rule and
that, in such cases, the ambiguity must be resolved by the fact-finder. Id. at 33-34.
Because the details of fee-shifting under this exception are contract-specific, the law of
contracts determines case outcomes. Id. In Oliver T. Carr Co. v. United
Technologies Communications Co., 604 A.2d 881 (DC 1992), for example, the court
upheld a contractual fee-shifting arrangement for breach of contract, and applied the
contractual provision allowing for the award of “secondary fees,” which are fees
awarded incurred in litigation brought to enforce the contract’s fee-shifting provisions.
Id. at 885-86.

In numerous cases the courts recognize the contractual exception without applying it to
the case at hand. See, e.g., Nepera Chemical, Inc. v. Sea-Land Service, Inc., 794
F.2d 688, 696-97 (D.C. Cir. 1986).
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1.5:330  Statutory Fee Shifting

As noted in Copeland v. Marshall, 641 F.2d 880 (DC Cir. 1980) (en banc),
unless it is otherwise provided by the statute, the amount awarded under statutory fee
shifting is determined by “the market value of services rendered.” Id. at 894. The
discussion that follows addresses only District of Columbia fee-shifting statutes, not
federal ones. The District of Columbia Code provides for fee shifting in numerous
circumstances. The common element among the provisions is the intention of
encouraging individuals to act for the public good by lessening the personal financial
burden of litigation. The fee-shifting provisions discussed below are organized under
the following broad subject headings:

1. Civil Rights Proceedings;

2. Real Property and Housing-Related Proceedings;

3. Citizens’ Suits and Enforcement of Environmental Regulations;
4. Eminent Domain;

5. Banking and Other Financial Transactions;

6. Proceedings on Bond or Undertaking;

7. Attachment and Garnishment;

8. Custody Proceedings;

9. Other Family Division Proceedings;

10. Consumer-Protection Proceedings;

11.  Employment/Labor-Related Proceedings;

12. Anti-Fraud and Whistleblower Protection Proceedings;

13.  Franchise Distributorship-Related Proceedings;

14. Insurance-Related Proceedings;

15. Elections, Initiative and Referendum Process;

16. Freedom of Information Act Proceedings;

17.  Proceedings for Injury to Trade; and

18. Proceedings Regarding Corporations, Cooperatives, Partnerships and

Associations.

Civil Rights Proceedings

The District has utilized the incentives created by fee shifting in multiple statutes
seeking to protect civil rights of its citizens. The DC Human Rights Act (DCHRA),
DC Code Ann. 8§ 1-2501 et seq. (1992 & Supp. 1997), provides in § 1-2556 a cause
of action “in any court of competent jurisdiction” for claims of unlawful discriminatory
practices with potential relief including (by reference to § 1-2553(a)(1)(E)) “reasonable
attorney fees.” In Shepherd v. ABC, Inc., 862 F. Supp. 486 (DDC 1994), the court
held that the rules governing the determination of federal fee awards generally govern
DCHRA fee awards as well. Id. at 502-03.

Civil fee-shifting provisions are also found supplementing criminal penalties. Itis a
crime in the District to commit a criminal act that demonstrates “an accused’s prejudice
based on the actual or perceived race, color, religion, national origin, sex, age, marital
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status, personal appearance, sexual orientation, family responsibilities, physical
handicap, matriculation, or political affiliation of the victim.” DC Code Ann. § 22-
4001, 4003 (1992). In addition to any criminal prosecution, an aggrieved person under
this act may also sue for injunctive relief or damages, and may recover reasonable
attorneys’ fees and costs. DC Code Ann. § 22-4004(a) (1992).

Victims of violent crime may sue for compensation of economic losses resulting from
the crime. The statute allows “[i]n addition to the amount of compensation awarded to
a successful claimant, a reasonable fee may be awarded to the claimant’s attorney for
services rendered in connection with an appeals proceeding under this chapter. The fee
may not exceed 10% of the claimant’s award or $500, whichever is less.” DC Code
Ann. § 3-432(g) (Supp. 1997).

In the District, it is illegal to deny any civil right, or public or private employment, to a
person solely by reason of his or her having received services, voluntarily or
involuntarily, for mental retardation. Mentally Retarded Citizens Constitutional
Rights and Dignity Act of 1978, DC Code Ann. 88 6-1901 et seq. Aggrieved
individuals may sue for recompense, and persons found to have abused any rights or
privileges protected by the statute are liable for damages as determined by law, for court
costs, and for reasonable attorneys’ fees. DC Code Ann. § 6-1974(a)(c) (1995).
Attorneys’ fees also are available, under DC Code Ann. 8§ 6-1973(a) (1995 & Supp.
1997), to an “interested party” suing to “compel the rights afforded mentally retarded
persons.” Attorneys’ fees also may be available to a customer of a facility in an action
against the Director of the facility or the District of Columbia for failure to provide “a
program adequate for habilitation and normalization pursuant to the customer’s
individual habilitation plan.” DC Code Ann. § 6-1973(b).

Similarly, Chapter 20 of Title 6 of the DC Code protects the rights of mental health
patients and restricts the disclosure of mental health information. The chapter provides
that defendants found to have negligently violated or willfully or intentionally violated
the provisions of the chapter are liable for varying damages plus the costs of the action
and reasonable attorneys’ fees. DC Code Ann. § 6-2061(a)-(b) (1995).

Like provisions also protect the rights of elderly citizens. A resident of the District of
Columbia may file suit for injunctive relief (DC Code Ann. § 6-3541 (1995)) or
damages (§ 6-3542) to enforce the provisions of the Code pertaining to the Long-Term
Care Ombudsman Program within the Office of Aging. DC Code Ann. 88 3501 et seq.
Under DC Code Ann. § 6-3543 (1995), a court must award attorneys’ fees to a resident
who prevails in such an action. The Program was established to advocate the rights of
the elderly and, among other things, provides for the monitoring of quality of care and
services within long-term care facilities and the investigation of complaints regarding
care in such facilities.

Two other sections of the DC Code, Sections 23-554 and 37-106.2, are concerned with
protecting citizens’ privacy rights. A person whose wire or oral communication is
intercepted, disclosed, or used, without a properly obtained authorizing order from a
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court, may sue the interceptor, including the District, for damages and reasonable
attorneys’ fees and other litigation costs reasonably incurred. DC Code Ann. § 23-554
(1996).

DC Code 8§ 37-106.2(b) prohibits the disclosure of library circulation records by any
officer, employee, or agent of the public library to a third party, “except with the written
permission of the affected library patron or as the result of a court order.” An affected
library patron whose records are requested may file a motion in the Superior Court of
the District of Columbia requesting that the records be kept confidential. DC Code
Ann. 8 37-106.2(b)(2) (1990). Subsection (d) of the statute further states that the
aggrieved public library patron “may also bring a civil action against the individual
violator for actual damages or $250, whichever is greater, reasonable attorneys’ fees,
and court costs.” DC Code Ann. § 37-106.2(d).

Real Property and Housing-Related Proceedings

Real property and housing-related proceedings are particularly rife with inequities that
fee shifting may help to balance. DC Code Ann. 8§ 45-2592 (1996), for example,
provides that the “Rent Administrator, Rental Housing Commission, or a court of
competent jurisdiction may award reasonable attorney’s fees to the prevailing party in
any action under this chapter, except actions for eviction.” In Ungar v. District of
Columbia Rental Housing Commission, 535 A.2d 887 (DC 1987), the court stated
that the award of attorneys’ fees to prevailing parties authorized by the statute was
discretionary and thus did not automatically repeal the American Rule in this context;
the court further clarified that it did not merely incorporate the “vexatious conduct”
exception to that rule, and that the award of fees was presumptive and should be
withheld only if “the equities indicate otherwise.” Id. at 891-92. In Tenants of 500
23rd Street, N.W. v. District of Columbia Rental Housing Commission, 617 A.2d
486 (DC 1992), the court clarified that the presumption applies only to prevailing
housing tenants and not to prevailing housing providers. Id. at 487-88. However, the
court pointed out that prevailing housing providers could be awarded fees in cases of
frivolous or unreasonable suits without a showing of subjective bad faith. Id. at 489-90.
In yet another housing-related claim in Hampton Courts Tenants’ Association v.
District of Columbia Rental Housing Commission, 573 A.2d 10 (DC 1990), the court
held that because the purpose of the fee-shifting statute is to encourage tenants to
enforce their rights, the prevailing tenant should be awarded fees in landlord-initiated as
well as tenant-initiated proceedings. Id. at 13.

Also protective of tenants, Section 45-1621(a) of the Code requires an owner who
converts rental housing into a condominium or cooperative to provide a “relocation
payment to each tenant who does not purchase a unit or share or enter into a lease or
lease option of at least 5 years’ duration.” A tenant may sue an owner who fails to
make such payment, and the tenant is “entitled to costs and reasonable attorney fees for
bringing the action.” DC Code Ann. 8§ 45-1621(d)(3) (1996). The District’s
provisions, however, are not concerned solely with tenants’ rights. In fact, an aggrieved
owner, tenant, or tenant organization may seek enforcement of any right or provision
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under Chapter 16 of Title 45 of the Code, which governs rental housing conversion

and sale, through a civil action in law or equity and, upon prevailing, may seek an
award of costs and reasonable attorneys’ fees. DC Code Ann. § 45-1653 (1996).

Yet another provision concerned with tenant quality of life encourages tenants to police
their residences. Section 45.2559.2(a) allows a civic association or community
association to bring an action to abate a nuisance, which may result in eviction, if a
court determines that the complained of activity constitutes a nuisance or a “drug
haven.” The statute allows the court to award court costs and reasonable attorneys’ fees
to a prevailing plaintiff in an action brought under this subchapter. DC Code Ann. §
45-2559.7a (Supp. 1997).

Two final provisions address living conditions at retirement homes and health care
facilities. Pursuant to DC Code Ann. § 32-1454 (1993) a court must award costs and
reasonable attorneys’ fees to any plaintiff who prevails in an action brought under Title
32, Chapter 14, which concerns living conditions at various health care facilities.
Actions contemplated include actions for injunctive relief, mandamus, or damages for
violations of living standards, actions pertaining to discharge, transfer or relocation
from long-term care facilities, the operation and construction of facilities, and to
statements of the rights of residents with respect to agencies and facilities. DC Code
Ann. 88 32-1451-55 (1996). In addition, the statute contemplates actions arising out of
violations of Section 32-1453(b), which prohibits retaliatory action on the part of
owners, administrators, employees, or licensees of facilities against a resident, his or her
representative or the Long-Term Care Ombudsman for the exercise of enumerated
rights.

Citizens’ Suits and Enforcement of Environmental Regulations

Citizens of the District aggrieved by environmental regulatory violations may bring
suits under a number of environmental provisions and recover attorney’s fees. For
example, citizens may sue violators of the District’s underground storage tank
management provisions. The court in such an action may award costs of litigation,
including reasonable attorney and expert witness fees, “to the prevailing or substantially
prevailing party if the court determines an award is appropriate.” DC Code Ann. § 6-
995.11(e) (1995).

Any person aggrieved by the failure of a generator of low-level radioactive waste in the
District to comply with the requirements of Chapter 37 of Title 6 of the Code may also
sue for relief in any court of competent jurisdiction. In addition to any declaratory or
injunctive relief deemed necessary by the court, reasonable attorneys’ fees and court
costs may be awarded to the prevailing party, if not the District government, for actions
brought under this section. DC Code Ann. § 6-3705 (1995). Owners or operators of a
commercial fleet of motor vehicles are subject to Chapter 20 of Title 40 of the Code,
which requires registration with the District, the purchase of a certain percentage of
“clean fuels” for the fleet, maintenance of records and periodic filing of reports. Any
aggrieved person may file suit to compel a fleet’s compliance with the chapter, and the
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court may grant whatever declaratory or injunctive relief it deems appropriate, including
reasonable attorney’s fees and court costs to prevailing parties, other than the District
government. DC Code Ann. § 40-2006 (Supp. 1997).

An affected employee of a District government or quasi-governmental agency or entity
established pursuant to interstate compact may sue to have a work site determined to be
hazardous to the health of an employee and brought into compliance with Occupational
Safety and Health Association standards. “Reasonable attorney’s fees shall be awarded
to the affected employee . . . should the affected employee prevail in the suit, or if, prior
to order by the court, the suit is settled in substantial conformity with the relief sought
in the petition.” DC Code Ann. § 36-1222(b) (1997).

The Office of Recycling mandates minimum recycled content for all corporations
registered in the District that sell or distribute more than a minimum amount of paper
specified by the statute, and persons subject to the mandate may apply for an
exemption. Any interested person may file a written petition for judicial review of such
exemption, whether granted or denied, in the District of Columbia Court of Appeals.
That Court may award reasonable attorneys’ fees and court costs to a prevailing party
who appeals the approval or intervenes to defend denial of an exemption under this
section. DC Code Ann. § 6-3421(a)-(e) (1995).

Eminent Domain

Following a condemnation proceeding, the Mayor has the option to abide by the verdict
of the jury and occupy the property appraised by it, or to abandon the proceeding within
a reasonable time. “If the proceeding is abandoned, the court shall award to the owner
or owners of the property involved therein such sum or sums as will in the opinion of
the court reimburse the owner or owners for all reasonable costs and expenses,
including reasonable counsel fees, incurred by him or them in the proceeding.” DC
Code Ann. § 16-1321 (1997).

Banking and Other Financial Transactions

The District has manifested a particular concern for consumers in financial service-
related transactions, as illustrated by many fee-shifting provisions in this field. Section
2-2613 of the Code addresses securities fraud, providing that persons who fail to prove
that they did not know or should not have known in the exercise of reasonable care the
falsity of statements made in the course of a sale or offer for sale of a security shall be
liable to the person purchasing such security. The statute authorizes the purchaser to
bring a civil action to recover the consideration paid for the security with interest and
with costs and reasonable attorneys’ fees less the amount of any income received on the
security, upon the tender of the security, or for damages if the violator no longer owns
the security. DC Code Ann. § 2-2613(a) (1994).

Under DC Code Ann. § 2-2645 (1994), an individual also may be awarded attorneys’
fees in a suit brought against an investment adviser for violation of Sections 2-2632, 2-
2534, and 2-2635 of the Code, pertaining to unlawful advisory activities. The
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Superintendent of the District of Columbia Office of Banking and Financial Institutions
may suspend or revoke the license of any licensee if the licensee or any owner, director,
officer, member, partner, stockholder, employee, or agent of the licensee, while acting
on behalf of the licensee, for various violations of the section. The provisions of the
section may be enforced by orders from the Superintendent to either cease or correct
such violation. Further, the Superintendent may request the DC Corporation Counsel to
sue for the enforcement of an order issued, and the statute authorizes the Corporation
Counsel to seek attorneys’ fees and costs. DC Code Ann. 8 26-1018 (Supp. 1997).

Banks or other regulated financial institutions offering to make or procure a loan
secured by a first or subordinate mortgage or deed of trust on a single- to four-family
home to be occupied by the borrower are required to provide the borrower with a
financial agreement executed by the lender, which contains certain disclosures and
requirements enumerated in DC Code Ann. § 26-1013(a) (Supp. 1997). “A borrower
aggrieved by any violation of this section shall be entitled to bring a civil suit for
damages, including reasonable attorney’s fees, against the lender.” DC Code Ann. §
26-1013(b)(3).

Borrowers aggrieved by prohibited unfair or usurious practices, including usurious
interest rates on loans, misrepresentations, misleading statements or advertising,
unlawful acceleration or waiver clauses in contracts, may also sue for damages or other
appropriate relief, including reasonable attorneys’ fees. DC Code Ann. § 28-3314
(1996 & Supp. 1997).

Section 45-2803 of the Code requires lenders to disburse funds to be lent, in loan
transactions involving first or second deeds of mortgage, to a settlement agent before or
at a settlement closing. Any person suffering a loss due to the failure of a lender or of a
settlement agent to cause disbursement as required by this chapter shall be entitled to
recover, in addition to the amount of actual damages, double the amount of any interest
collected in violation of this chapter, plus any reasonable attorneys’ fees incurred in the
collection of that amount. DC Code Ann. § 45-2807(a) (1996).

Several provisions of the Code concern funds transfers and the respective liabilities of
banks and their customers. Senders of funds who cancel or attempt to cancel a funds-
transfer order already received by a bank, will be liable, whether or not cancellation or
amendment is effective, to the bank “for any loss and expenses, including reasonable
attorney’s fees, incurred by the bank as a result of the cancellation or amendment or
attempted cancellation or amendment.” DC Code Ann. § 28:4A-211(f) (1996).

On the other hand, a receiving bank failing to execute a payment order it was obliged by
express agreement to execute is liable to the sender for its expenses in the transaction
and for incidental expenses and interest losses resulting from the failure to execute. DC
Code Ann. § 28:4A-305(d) (1996). Reasonable attorneys’ fees are recoverable if
demand for compensation is made and refused before an action is brought on the claim.
DC Code Ann. § 28:4A-305(e).
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A bank may also be liable for failing to give notice of a payment transfer on behalf of a
beneficiary’s account for interest from the date when notice should have first been
given. DC Code Ann. § 28:4A-404(b) (1996). Under this section, a plaintiff whose
demand for interest is made and refused before an action is brought on the claim may
recover reasonable attorneys’ fees. Id.

Banks may also be liable for wrongful dishonoring of letters of credit, and reasonable
attorneys’ fees and other expenses of litigation “must be awarded to the prevailing party
in an action in which a remedy is sought.” DC Code Ann. § 28:5-111(a) & (¢) (Supp.
1997).

Finally, the District’s Uniform Commercial Code provides “[i]f a document has been
lost, stolen, or destroyed, a court may order delivery of the goods or issuance of a
substitute document and the bailee may without liability to any person comply with
such order. . .. The court may also in its discretion order payment of the bailee’s
reasonable costs and counsel fees.” DC Code Ann. § 28:7-601(l) (1996).

Proceedings on Bond or Undertaking

Pursuant to DC Code Ann. § 15-111, a party also may recover counsel costs arising out
of a proceeding “to recover damages upon a bond or undertaking given to obtain a
restraining order or preliminary or pendente lite injunction.” DC Code Ann. § 15-11
(1995). In Taylor v. Frenkel, 499 A.2d 1212 (DC 1985), the court held that for
purposes of recovering attorneys’ fees under this statute, it is irrelevant that the bond
has been posted pursuant to a court-approved agreement between the parties rather than
by order of the court following a preliminary injunction hearing. Id. at 1215.

Attachment and Garnishment

Fee shifting also may be authorized where a garnishee’s answer to interrogatories
denies possession of all or part of the defendant’s property or credits, or where the
answer states that the garnishee possesses less than the plaintiff’s judgment amount, and
the plaintiff challenges the garnishee’s answer. If judgment is rendered in favor of the
garnishee, the court must order the payment of attorneys’ fees. DC Code Ann. § 16-
553 (1997). See also DC Code Ann. 8 16-522 (1997) (to the same effect, but this
section pertains to attachment and garnishment generally, whereas § 16-553 pertains to
attachment and garnishment after judgment); DC Code Ann. § 16-529(a) & (d) (1997)
(where property is alleged to be fraudulently transferred, such property is attached, with
the alleged fraudulent assignee or transferee as the garnishee, and the latter may recover
costs if plaintiff prevails or costs and reasonable attorneys’ fees if defendant prevails).

Further, in any garnishment action, the judgment creditor must file receipts recording
amounts received and outstanding until vacation of the judgement with the clerk of the
court. If the judgment creditor fails to file such reports, an interested party may move
the court to compel the defaulting judgment creditor to appear in court and make an
accounting forthwith. “The court may, in its discretion, enter judgment for any
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damages, including a reasonable attorney’s fee suffered by, and tax costs in favor of, the
party filing the motion to compel the accounting.” DC Code § 16-574(b) (1997).

Custody Proceedings

A variety of fee shifting provisions pertain to child custody proceedings. Under Section
16-918 of the Code, a court may appoint an attorney to represent a child in a custody
proceeding and may then order “either or both of the parties” to pay the court-appointed
attorneys’ fees. DC Code Ann. § 16-918(b) & (c) (1997). In Kelly v. Clyburn, 490
A.2d 188 (DC 1985), the Court preliminarily addressed the question of the timeliness of
a motion for attorney’s fees under Section 16-918 and found that such a motion is “a
collateral issue to the main cause of action,” rather than “an amendment to the
judgment,” so that the question of timeliness is dependent on whether the opposing
party is unfairly prejudiced or surprised by the post-judgment motion. Id. at 190.
Turning to the merits of the motion, the Court observed that the amount of the fee as
well as who should pay the fee is a matter within the discretion of the court and also
held, as to the latter issue, that the court may order “partial payment from both parties.”
Id. The Court reversed the lower court’s award of fees, finding that the trial judge had
failed to exercise an “informed” judgment. Id. at 191. The Court held that the fee
inquiry under Section 918(b) should be fact-specific and that the decision should be
informed by the guidelines set forth under statutes awarding attorneys’ fees in support,
divorce and alimony cases (DC Code Ann. 88 16-911(a)(1), 16-914(a), 16-916
(1981)), as well as the “common law necessaries doctrine applicable to child custody
and support cases as described in Moore v. Moore, 391 A.2d 762, 779 (DC 1978).” Id.
More specifically, the Court observed that the decision as to the award of attorney’s
fees in support and custody cases should be guided, along with other relevant factors,
by: “(1) the necessity for the services of an attorney; (2) the quality and nature of the
work performed; and (3) the financial ability of the party ordered to pay.” Id. (citations
omitted). In certain circumstances, the Court also considered “the fault of the
nonaggrieved party” to be a relevant factor. Id.

Fee shifting also comes into play for other custody disputes. The Code allows the
Superior Court in its discretion to decline to exercise its jurisdiction over custody cases
when it determines that the court of another state is a more appropriate forum. DC
Code Ann. § 16-4507(a) (1997). Further, “[i]f it appears to the Superior Court that it is
clearly an inappropriate forum, it may require the party who commenced the
proceedings to pay, in addition to the costs of the proceedings in the District, necessary
travel and other expenses, including attorneys’ fees, incurred by other parties or their
witnesses.” DC Code Ann. § 16-4507(Q).

In some cases, the Superior Court may also decline jurisdiction if a petitioner, who has
wrongfully taken a child from another state, seeks an order or modification of an order
from the court. DC Code Ann. 8 16-4508(b) (1997). In its discretion, the court may
dismiss the petition and charge the petitioner seeking the decree with necessary travel
and other expenses, including attorneys’ fees, incurred by other parties or their
witnesses. DC Code Ann. § 16-4508(c).
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Similarly, a person violating a custody decree of another state whose violation makes it
necessary to enforce the decree in the District may be required to pay necessary travel
and other expenses, including attorneys’ fees, incurred by the party entitled to the
custody or his or her witnesses. DC Code Ann. § 16-4515(d) (1997).

Family Division Proceedings

Evidencing concerns like those in custody-related statutes, the District has authorized
fee shifting in family- or other child-related proceedings. In proceedings involving
delinquency, need of supervision, or neglect of a child, the parent or other person
legally obligated to support the child may be ordered to pay fees for an attorney
appointed by the Family Division of the Superior Court, upon a finding that the parent
or other person legally responsible for supporting the child can afford to pay. In neglect
cases, the fees in issue will compensate an attorney appointed to represent the parent or
other financially responsible person, while in other proceedings under the relevant
chapter, the fees will compensate an attorney appointed to represent the child. DC
Code Ann. § 16-2326 (1997).

In interstate family support proceedings, a responding tribunal may assess reasonable
attorneys’ fees only on behalf of a prevailing obligee, and “may not assess fees, costs,
or expenses against the obligee or the support enforcement agency of either the
initiating or the responding state, except as provided by other law.” DC Code Ann.

§ 30-343.12(b) (Supp. 1997).

The District has also held employers of delinquent obligors responsible for support.
Except upon a showing of exigent circumstances beyond a holder’s (of wages of a
delinquent obligor) control, “if a holder fails to withhold earnings or other income in
accordance with this chapter, judgment shall be entered against the holder for any
amount not withheld and for any reasonable counsel fees and Court costs incurred by
the obligor, caretaker, custodian, or their representative.” DC Code Ann. § 30-513
(1993).

Consumer Protection Proceedings

The Code contains a number of consumer-protection-related provisions that call for or
at least allow fee shifting. In one such provision, Section 28-3905(g)(5) (Supp. 1997),
the Office of Adjudication may award counsel’s fees to a consumer found to have been
injured by a merchant’s unlawful trade practices. The court in Ramos v. District of
Columbia Dep’t of Consumer & Regulatory Affairs, 601 A.2d 1069, 1071-72 (DC
1992), explicitly held that an administrative law judge in the Office of Adjudication is
not empowered under this provision to award attorneys’ fees to “victorious merchants.”
By contrast, another provision in that same section allows the court to award attorneys’
fees to the prevailing party — whether merchant or customer — when suit is brought in
D.C. Superior Court “for a remedy, enforcement, or assessment or collection of a civil
penalty, when any violation, or failure to adhere to a provision of a consent decree . . .
or an order . . . [relating to claims of unlawful trade practices] has occurred.” DC Code
Ann. 8§ 28-3905(i)(3)(B) (Supp. 1997).
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The Code also allows a court, in its discretion, to award attorneys’ fees to a consumer
who prevails in an action against a creditor arising from a direct installment loan or
credit sale. DC Code Ann. § 28-3813(e) (1996). In this area, the Code affords limited
protection to creditors, authorizing the insertion of fee-shifting provisions into
agreements regarding consumer credit sales or direct installment loans. DC Code Ann.
8§ 28-3806 (Supp. 1997). However, this provision caps the amount of the attorneys’
fees at 15% of “the unpaid balance of the obligation.” Id.

In another consumer-protection-related provision, Section 28-4607(c) (1996), a court is
required to award attorneys’ fees to a consumer prevailing in an action for damages
against a consumer credit service organization.

Yet another consumer protection statute forbids unconscionability in consumer leases.
A lessee who sues complaining of unconscionability and prevails is entitled to
reasonable attorneys’ fees; however, when the court finds that “the lessee claiming
unconscionability has brought or maintained an action he or she knew to be groundless”
that lessee may be assessed reasonable attorneys’ fees payable to the party against
whom the claim was made. DC Code Ann. § 28:2A-108(d)(1) & (2) (1996).

On a related topic, under DC Code Ann. 8§ 47-3154(b) (1997), reasonable attorneys’
fees also may be awarded an “aggrieved” individual for a violation of DC Code Ann.
88 47-3152 and 47-3153, which restrict the use of certain consumer identification
information (i.e., credit card information and customers’ address and telephone
numbers) by merchants presented with payment by check or credit card.

Employment/Labor-Related Proceedings

The employment and labor area is yet another area where courts have been concerned
with unequal bargaining positions and with disparities in the wealth of parties. The
numerous fee-shifting statutes in this field illustrate this concern. For example, the
Superior Court will allow the prevailing party to recover reasonable attorneys’ fees in a
wrongful discharge suit brought by an employee against a covered “contractor.” DC

Code Ann. § 36-1503(a) & (b) (1997).

Under the District of Columbia Family and Medical Leave Act, DC Code Ann. §§
36-1301 et seq., DC Code Ann. 8 36-1309(b)(7) (1997), an aggrieved employee also
may be entitled to attorneys’ fees if he or she prevails in an administrative action
brought to enforce the Act against an employer. Attorneys’ fees may be awarded by an
arbitrator or a hearing examiner from the Office of Employee Appeals where an
employee/appellant appeals a final agency decision under DC Code Ann. § 1-606.3
(1997), regarding such matters as resolving a grievance, disputing a performance rating,
an adverse action or a reduction-in-force, or deciding the classification of a position
under the provisions of the Comprehensive Merit Personnel Act, DC Code Ann. §8 1-
601.1 et seq. If the employee prevails, the arbitrator or hearing examiner may order

the agency to pay attorneys’ fees if “payment is warranted in the interest of justice.”
DC Code Ann. § 1-606.8 (1992).
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The denial of benefits is a particularly sensitive area where fee shifting provisions are to
be found. Among other things, the above-referenced Comprehensive Merit Personnel
Act contains provisions relating to employee retirement benefits, including a provision
establishing a Section 401(a) Trust (a trust forming part of a stock bonus, pension or
profit-sharing plan of an employer for the exclusive benefit of employees.) DC Code
Ann. 88 1-627.1-.14 (1992 & Supp. 1997). Any participant or beneficiary of such a
trust may bring suit for injunctive or other relief for any violation of the retirement
program provisions or any of the other provisions set forth in DC Code Ann. 88 1-
627.1-.14, and § 1-627.14 permits a court, in its discretion, to award attorneys’ fees to
the party prevailing in such an action. In a related provision concerning the District as
an employer, Chapter 7 of Title 1 of the Code provides that participants or
beneficiaries under the District’s Retirement Program may sue to enforce rights, clarify
rights to future benefits, or enjoin any act or practice that violates any provision of this
chapter or the terms of a retirement program. In such an action, the court in its
discretion may allow a reasonable attorney’s fee and costs of action to either party. DC

Code Ann. § 1-747 (1992).

Yet another benefit provision, Chapter 16 of Title 36 of the Code, requires all
employers to grant parents at least 24 hours of leave yearly to attend a child’s school-
related events. Section 36-1604(a) requires the Mayor to provide an administrative
procedure pursuant to which a person for whom parental leave benefits are claimed to
have been withheld may file a complaint against an employer alleged to have violated
this chapter, and requires that such procedure include the provision of reasonable
attorneys’ fees. DC Code Ann. 8 36-1604(b)(7) (1997).

Similarly, allowing employees to participate in jury duty is a benefit mandated by the
District. It is illegal for an employer to deprive an employee of employment or
threaten, or otherwise coerce an employee with respect to employment because the
employee receives a summons, responds to a summons, serves as a juror, or attends
court for prospective jury service. Employees discharged for responding to jury duty
may bring a civil action for recovery of wages lost, reinstatement of employment, and
for damages. The statute provides that, “[i]f an employee prevails in an action under
this subsection, that employee shall be entitled to reasonable attorney fees fixed by the
court.” DC Code Ann. § 11-1913 (1995).

Further, employers must pay employees their usual compensation less the fee received
for jury service. Employees who fail to do so may be sued by an employee for recovery
of wages or salary lost as a result of the violation, and a prevailing employee is entitled
to reasonable attorneys’ fees fixed by the court. DC Code Ann. § 15-718(d) (1995).

Other compensation issues to which fee shifting applies concern minimum wages,
withheld wages, and worker’s compensation benefits. Pursuant to DC Code Ann. § 36-
220.11(c) (1997), in an action brought by an employee to recover damages from an
employer for failure to pay minimum wage, the court “shall allow for reasonable
attorney’s fees and costs.” That statute also provides that when the Mayor “take[s] an
assignment of the wage claim in trust for the assigning employee” and files suit to
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“collect the claim,” “the defendant shall be required to pay the costs and reasonable
attorney’s fees as may be allowed by the court.” DC Code Ann. § 36-220.11(e).

In any statutorily authorized action by an employee or representative brought to recover
unpaid wages and liquidated damages from an employer, the court must award costs
and reasonable attorneys’ fees to be paid by the defendant to the prevailing plaintiff.
DC Code Ann. 8§ 36-108 (a) & (b) (1997).

A dispute over workers’ compensation also may give rise to an award of attorneys’ fees.
Under DC Code Ann. § 36-330 (1997), attorneys’ fees may be awarded in several
circumstances. An employee seeking benefits may sue an employer or carrier who
declines to pay any compensation or who declines to pay disputed additional
compensation upon the Mayor’s written recommendation of disposition, on the ground
that there is no liability for compensation within the provisions of this chapter.
Reasonable attorneys’ fees, not to exceed 20 percent of the actual benefit secured,
approved by the Mayor or court, are required to be assessed against the employer or
carrier. DC Code Ann. § 36-330(a), (d) & (c) (1997).

The employer may delay or avoid altogether liability for attorneys’ fees where the
dispute concerns duration or degree of disability, by offering to submit the matter to a
physician chosen by the Mayor and to abide by the findings in an independent medical
report. However, the employer will nonetheless have to pay attorneys’ fees if the
employee “is successful in review proceedings.” DC Code Ann. § 36-330(b). In
certain cases (not specifically enumerated in the statute) the employee/claimant may
have to pay attorneys’ fees, in which case the fee “may be made a lien upon the
compensation due under an award.” DC Code Ann. 8 36-330(c). The court in Baghini
v. District of Columbia Dep’t of Employment Services, 525 A.2d 1027 (DC 1987)
held that the 20 percent cap applies whether the fees “are paid by the employer, the
employer’s insurance carrier, or the claimant.” Id. at 1029. In all cases, any amount
paid in fees must be approved by the Mayor or the Court and the statute imposes a
penalty including a fine of not more than $1,000 or imprisonment for not more than one
year, or both imprisonment and fine, for any person who receives fees or “other
consideration” for representing a claimant, without the approval of the Mayor or the
court, or “who makes it a business to solicit employment for a lawyer, or for himself in
respect of any claim or award for compensation.” DC Code Ann. § 36-330(e).

Two further provisions of the Code, Sections 36-803(d) (1997) and 6-913.3 (1995),
address unfair practices in employment. One of them prohibits the administration of lie
detector tests to employees or persons seeking employment. An employer violating this
section may be sued by a person whom the employer required to take a polygraph or

similar examination, for damages plus reasonable attorneys’ fees. DC Code Ann. § 36-
803 (1997).

Finally, DC Code Ann. § 6-913.3(a), (b) & (c) (1995) prohibits employers from
discriminating against employees or applicants on the basis of the use of “tobacco or
tobacco products,” although the provision in no way limits the ability of employers to
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enforce lawful anti-smoking rules in the workplace, and allows a discretionary award of
attorneys’ fees to the prevailing party in a suit alleging violation of the statute.

Anti-Fraud and Whistleblower Protection

The Code has a number of provisions aimed at curbing fraud and encouraging the
reporting of fraudulent practices. As an incentive, many of these provisions include fee
shifting mechanisms. For example, Section 1.616.5 provides for attorneys’ fees to the
prevailing party in an action, authorized by the statute, whereby “[a]ny citizen . . . [who]
commence[s] a suit in the Superior Court of the District of Columbia on behalf of the
District government to recover funds which have been improperly paid by the District
government while there exists any conflict of interest on the part of the employee or
employees directly or indirectly responsible for such payment.” DC Code Ann. 8 1-
616.5(a)(1) (1992).

Citizens in the District may also bring a qui tam action for procurement-related fraud.
The statute provides “[i]f the District or the qui tam plaintiff prevails or settles an action
. .. the qui tam plaintiff shall receive an amount for reasonable expenses, including
costs and attorneys fees.” DC Code Ann. § 1-1188.9(e)(5) (Supp. 1997). The statute
also provides that “[i]f the District does not proceed with the action and the qui tam
plaintiff conducts the action, the court may award to the defendant reasonable attorneys
fees and expenses if the defendant prevails in the action and the court finds that the
claim of the qui tam plaintiff was frivolous, vexatious, or brought solely to harass.” DC
Code Ann. § 1-1188.9(e)(6).

Section 1-1188.10(a) (Supp. 1997) of the Code also seeks to prevent employers,
including the District of Columbia, from preventing an employee from disclosing
information to a government or law enforcement agency or from acting in furtherance
of a false claims action, including investigating, initiating, testifying, or assisting in an
action filed or to be filed pursuant to Section 1-1188.8. Employers, including the
District of Columbia, found to violate this section shall be required to pay, in addition to
other remedies, litigation costs and reasonable attorneys’ fees, necessarily incurred. DC

Code Ann. § 1-1188.10(c).

Section 1-616.3 (1992) allows an employee to sue the District if he or she believes that
the District has taken retaliatory action for whistleblowing. The statute provides for the
payment by the District of the employee’s or former employee’s reasonable costs and
attorneys’ fees, if the employee or former employee is the prevailing party. DC Code
Ann. § 1-616.3(c)(6). Alternatively, reasonable attorneys’ fees and court costs may be
awarded to the District “if the Court determines that an action brought by an employee
or former employee under this section was not well grounded in fact and not warranted
by existing law.” DC Code Ann. § 1-616.3(d).

Franchise Distributorship-Related Proceedings

The District, like many states, has addressed the inequities that often result from
franchises or distributorship relationships, and has included fee shifting as part of its
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equalization. Under DC Code Ann. § 29-1206 (1996), either party to a franchise may
sue in D.C. Superior Court for a violation of Title 9, Chapter 12, of the DC Code.
This chapter addresses, among other things, termination, cancellation, and failure to
renew a franchise as well as transfer, assignment, or sale of a franchise. The statute
provides that if the franchisee prevails in the action, it “shall be entitled to the costs of
the action including, but not limited to, attorney’s fees.” Id.

Numerous remedies are available to retail dealers who sue their distributors for unfair
business practices. Under a marketing agreement, any other statute or act, or law or
equity, a retail dealer may maintain a civil action against a distributor for various unfair
business practices pertaining to interfering with marketing relations. “The court may,
unless the action was frivolous, direct that costs of the action, including reasonable
attorney and expert witness fees, be paid by the distributor.” DC Code Ann. § 10-
226(a)(3) (1995).

Insurance-Related Proceedings

The insurance industry is heavily regulated in the District, as in other states, and a
number of fee-shifting provisions are found in this context. Chapter 36 of Title 35
immunizes the Mayor, the Mayor’s authorized representatives, or an examiner
appointed by the Mayor for any statements made or conduct performed in good faith
while carrying out the required examinations of all insurance or surety businesses in the
District, subject to the insurance laws. DC Code Ann. 8 35-3607(a) (1997). Further,
any of those persons “shall be entitled to an award of attorney’s fees and costs if the
person is the prevailing party in a civil cause of action for libel, slander, or any other
relevant tort arising out of activities in carrying out the provisions of this chapter and
the party bringing the action was not substantially justified in doing so. For purposes of
this section, the term ‘substantially justified” means a proceeding that had a reasonable
basis in law or fact at the time that it was initiated.” DC Code Ann. § 35-3607(d).

In other insurance proceedings, if an insurer fails to pay an insured’s personal injury
benefits in a timely manner (i.e., within 30 days of receipt of “reasonable proof of the
fact and amount of loss sustained”), the insurer may be required to pay the fees incurred
by an attorney retained by the insured in an action to recover the overdue benefits. DC
Code Ann. § 35-2110(c) (1997). However, an insurer may recover the attorneys’ fees
incurred in “defending against a claim that is or was fraudulent in some significant
respect.” DC Code Ann. 8 35-2110(e)(2). The court in Messina v. Nationwide
Mutual Ins. Co., 998 F.2d 2 (DC Cir. 1993), held that a showing of bad faith on the
part of the insurance company was not a prerequisite to recovery of attorneys’ fees
under the D.C. statute. Rather, the insured need only show that the benefits in issue
were not paid promptly. 1d. at 5.

Finally, any person may apply to the court overseeing the liquidation of an insurance
company for an order for discharge and related action. Should that application be
denied, the applicant “shall” be directed to pay the attorneys’ fees incurred by the
liquidator in opposing the application. DC Code Ann. § 35-2844(b) (1997).
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Elections, Initiatives, Referenda and Political Process

The DC Code uses fee shifting to protect the referendum process as well. For example,
persons submitting any initiative or referendum measure that is subsequently rejected
by the Board of Elections and Ethics may appeal to the Superior Court for a writ in the
nature of mandamus to compel the Board to accept such measure and, if successful,
may be awarded court costs and reasonable attorneys’ fees. DC Code Ann. 8 1-1320(1)
(1992). On the other side, any registered qualified elector of the District of Columbia
may protest inappropriate or unlawful initiatives of the Board, and may be awarded
court costs and reasonable attorneys’ fees. DC Code Ann. § 1-1320 (1997). Johnson
v. Danneman, 547 A.2d 981 (DC 1988) clarified two points under this statute. First,
the court stated that the section does not authorize a fee award to proposers who
intervene in defense of proposed initiative language. Id. at 983. On the other hand, the
court stated that attorneys’ fees under the section may not be assessed against a losing
challenger. 1d. at 985.

Finally, a citizen of the District of Columbia may be awarded attorneys’ fees
under DC Code Ann. 8 1-1457(d) (1992) if he or she prevails in a mandamus suit
brought to enforce the DC Code provisions relating to lobbyists, including prohibited
lobbying activities and the registration of lobbyists (assuming, as to the latter
provisions, that the Board of Elections has failed to take appropriate enforcement
action).

Freedom of Information Act Proceedings

The District, like other defendants, is not exempt from fee shifting, particularly in the
important context of information provision. Persons prevailing in an action to compel
disclosure of documents requested under the District of Columbia’s Freedom of
Information statute, DC Code Ann. 8 1-1527(c) (1992), may be awarded attorneys’
fees by the Superior Court. However, the statutory award of attorneys’ fees does not
apply to an individual representing himself or herself pro se in such an action, whether
that individual is an attorney or a lay person. See Donahue v. Thomas, 618 A.2d 601,
606-07 (DC 1992) (pro se non-attorney not entitled to attorneys’ fees); McReady v.
Dep’t of Consumer & Regulatory Affairs, 618 A.2d 609, 615-16 (DC 1992) (pro se
attorney not entitled to attorneys’ fees, but may be entitled to costs). In addition, the
court in McReady made clear that in order to “prevail[]” within the meaning of the
statute, an individual must show a “causal nexus . . . between the action . . . and the
agency’s surrender of the information.” 1d. at 616 (citation omitted).

Proceedings for Injury to Trade

The District of Columbia government may itself be awarded attorney’s fees if it prevails
in an action brought by the Corporation Counsel alleging that the District government
has been “injured in its business or property by a violation of [Title 28, Subtitle II,
Chapter 45]” of the D.C. code, pertaining to restraints of trade. DC Code Ann. § 28-
4507(a) (1996). Individual persons similarly injured “may bring a civil action for
damages, for appropriate injunctive or other equitable relief, or for both” including as
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determined by the court, “the costs of suit including reasonable attorney’s fees.” DC
Code § 28-4508(a) (1996).

Likewise, contractors may sue for injury to their trade. Actual or prospective bidders,
offerors or contractors may protest the unlawful solicitation or award of a contract to the
District’s Contract Appeals Board. The statute allows a one-sided fee shifting,
however, stating that “[t]he Board may dismiss, at any stage of the proceedings, any
protest, or portion of a protest, it deems frivolous. In addition, the Board may require
the protester to pay the agency attorneys fees, at the rate of $100 per hour, for time
counsel spent representing the agency in defending the frivolous protest or its frivolous
part.” DC Code Ann. § 1-1189.8(g) (Supp. 1997).

A plaintiff may bring an action brought to recover damages for misappropriation of a
trade secret and attorneys’ fees may be awarded to the “prevailing party if: (1) [a] claim
of misappropriation is made in bad faith; (2) [a] motion to terminate an injunction is
made or resisted in bad faith; or (3) [w]illful and malicious misappropriation exists.”
DC Code Ann. § 48-504 (1997).

The District has also decided that sales of cigarettes below cost may be injurious
enough to agencies of the District, individual persons, or trade association
representatives of any such person, that an action may be brought in the Superior Court
to prevent, restrain, or enjoin such a violation or obtain monetary damages, including
reasonable attorneys’ fees. DC Code Ann. § 28-4525(a) & (b) (1996).

Finally, a merchant may bring a suit to recover damages and penalties for theft, fraud,
or shoplifting, and attorneys’ fees and costs “shall be awarded . . . without regard to
ability to pay.” DC Code Ann. 3-446 (1994).

Proceedings Regarding Corporations, Cooperatives, Partnerships and Associations

Various statutes concerning corporate relations contain fee-shifting provisions,
including those for derivative actions, recordkeeping, separation of partners from a
partnership, and assessments in support of Business Improvement Districts. A plaintiff
bringing a derivative action on behalf of a limited partnership may recover reasonable
expenses, including reasonable attorneys’ fees, under the Uniform Limited Partnership
Act. DC Code Ann. § 41-499.14 (1990). Similarly, for successful derivative actions
brought on behalf of limited liability companies, the court may award the plaintiff
reasonable expenses, including reasonable attorneys’ fees. On the other hand, if the
action is terminated, the court may require the plaintiff to pay the defendant’s
reasonable expenses, including reasonable attorneys’ fees, “incurred in defending the
action if it finds that the action was commenced without reasonable cause or the
plaintiff did not fairly and adequately represent the interests of the members and the
limited liability company in enforcing the right of the limited liability company.” DC
Code Ann. § 29-1346 (1996).

In contrast to suing on behalf of the organization, when a partner is separated prior to
the winding up of a partnership, he or she may sue the partnership to determine the
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buyout price of his or her interest, any offsets, or other terms of the obligation to
purchase. The statute provides that “[t]he court may assess reasonable attorney’s fees . .
. for a party to the action, in amounts the court finds equitable, against a party that the
court finds acted arbitrarily, vexatiously, or not in good faith.” DC Code Ann. § 41-
157.1(i) (Supp. 1997).

In the District, cooperative associations are required to make annual reports to the
Recorder of Deeds, and “any member of the association or the United States Attorney
for the District of Columbia may by petition for mandamus against the association and
its proper officers compel such filing to be made, and in such case the court shall
require the association or the officers at fault to pay all the expenses of the proceeding
including counsel fees.” DC Code Ann. § 29-1135 (1996).

Finally, Chapter 22 of Title 1 provides for the establishment of Business Improvement
Districts (BIDs) whereby neighboring businesses may organize in the form of a
nonprofit corporation for the purpose of promoting economic development in the
District. BIDs are authorized to levy assessments on business owners who are members
of the BID, and may recover from delinquent owners all costs of collection, including
court costs and reasonable attorneys’ fees. Interestingly, this provision does not require
that an action be filed in court for the recovery of attorneys’ fees. DC Code Ann. § 1-
2284(a)-(f) (Supp. 1997).
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1.5:340  Financing Litigation [see 1.8:600]
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1.5:400 Reasonableness of a Fee Agreement

e Primary DC References: DC Rule 1.5(a)
e Background References: ABA Model Rule 1.5,(a) Other Jurisdictions
e Commentary: ABABNA § 41:301, ALI-LGL § 34, Wolfram § 9.3.1

DC Ethics Opinion 300 (2000) addressed the ethical implications of a lawyer’s
accepting an ownership interest in a corporate client as compensation for legal services,
and specifically considered the application of Rules 1.5(a) and 1.8(a), and the potential
applicability of Rule 1.7(b)(4), to such a fee arrangement. As respects the requirement
of Rule 1.5(a) that the fee be reasonable, the Opinion pointed out that Comment [4] to
that rule recognizes that a fee paid in property instead of money may be subject to
special scrutiny because of questions concerning both the value of the services and the
lawyer’s special knowledge of the value of the property. It also observed that in
determining reasonableness, uncertainty as to the value of the property may mean that
the fee is a contingent one, so as to bring into play factor (8) under Rule 1.5(a); and that
the adegacy of disclosures and explanations made by the lawyer would also be relevant
to the determination. The Opinion further pointed out that the reasonableness of such a
fee must be assessed as of the time the ownership interest is transferred as a fee, not at a
future time when the value of that interest may turn out to be other than anticipated.

Addressing Rule 1.8(a), the Opinion pointed out that that Rule’s provisions with
respect to a lawyer’s acquiring an ownership interest in a client, which unquestionably
apply to a lawyer’s taking such an interest as a fee, shares with Rule 1.5(a) requirements
of both adequate disclosure and reasonableness, but adds requirements that the fee
arrangement be “fair” to the client, that the arrangement, and the disclosures with
respect thereto, be in writing; that the client be given an opportunity to seek the advice
of independent counsel; and that the client consent to the arrangement in writing.

Finally, the Opinion pointed out that Rule 1.7(b)(4) may be invoked by such a fee
arrangement, by way of giving the lawyer a financial interest that could adversely affect
the lawyer’s professional judgment on behalf of the client--an issue that may be
susceptible of resolution by appropriate disclosure and consent under Rule 1.7(c).

DC Ethics Opinion 184 (1987) concluded that it was not ethically improper to charge a
reasonable fee for legal services related to the processing of an administrative claim for
personal injury benefits under the DC No Fault Act. The fee proposed to be charged in
that instance was “nominal”.

DC Ethics Opinion 138 (1984) concluded that a lawyer might ethically participate in
an attorney fee financing mechanism that a committee of the DC Bar had proposed but
cautioned that, before suggesting that a client seek a line of credit from a bank
participating in the fee financing plan, the lawyer must take care to ensure that the
arrangement is in the client’s interest.
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DC Ethics Opinion 60 (undated) asserted (following the earlier Opinion 11 (1975))
that a finance charge on the unpaid balance of a fee does not in itself make the fee
excessive within the meaning of DR 2-106(A), provided that the rate of interest is not
excessive and that the charging of interest has been agreed to by the client at the
inception of the representation.

DC Ethics Opinion 310 (2001) reaffirmed the conclusion of the two earlier Opinions
that a finance charge on unpaid fees is permissible so long as the client has agreed to it,
and added that where such an arrangement was not initially agreed to, but the client is in
arrears, the lawyer may, as a condition for continuation of the engagement, ask that the
fee agreement be modified to provide for a finance charge on unpaid fees accrued
thereafter.

Opinion 310 also pointed out that although fee arrangements might be viewed as
business transactions with a client, involving the same sort of adverseness between the
interests of lawyer and client as the transactions that are governed by Rule 1.8(a), they
are not subject to the elaborate safeguards of that Rule, but rather only to Rule 1.5’s
more flexible standard of reasonableness.

-2- 1.5:400 Reasonableness of a Fee Agreement



1.5:410 Excessive Fees

In In re Cleaver-Bascombe, 892 A.2d 396 (DC 2006), the Court approved a finding by
the Board that the respondent, who had been appointed by the Superior Court under the
Criminal Justice Act to represent the defendant in an extradition proceeding, had
submitted a voucher claiming payment for her services which listed several items of
time purportedly spent in that representation that had not in fact been spent at all. The
Court also approved the Board’s conclusion that the respondent had thereby violated
DC Rules 1.5(a), 3.3(a), 8.4(c) and 8.4(d). As respects the Rule 1.5(a) violation, the
Court agreed with the Board’s conclusion that charging any fee for work that has not
been performed is per se unreasonable and so in violation of that Rule. With respect to
the sanction to be imposed, however, the Court remanded the matter to the Board for a
determination as to whether the submission of the false voucher had been the product of
deliberate falsification, on the one hand, or on the other, record-keeping so shoddy that
despite a lack of wrongful intent it was “legally equivalent to dishonesty.”

See also In re Bernstein, 774 A.2d 309 (DC 2001)[summarized under 1.5:730, below],
where the fee involved was not only excessive but also illegal.

In In Re Morrell, 684 A.2d 361 (DC 1996), the court upheld the recommended
disbarment of a lawyer who had misappropriated hundreds of thousands of dollars from
a client, received compensation from his law firm for representing the client and
received compensation directly from the client for the same work, and taken a kickback,
in violation of DR 1-102(A)(3) and (4), the predecessors of Rule 8.4(b) and (c), and DC
DR 9-103(A) and (B), the predecessors of Rule 1.15.

In In Re Richardson, 602 A.2d 179 (DC 1992), the Court approved the imposition of
reciprocal discipline on a lawyer who had been disciplined by the Florida Bar for
charging clearly excessive fees in violation of DR 2-106. He had charged a couple
$10,555.99 for probating an estate worth $22,000. The Florida court had determined
that reasonable fees and costs would have been $2,650.29. Respondent had also
charged the couple $1,444.93 for preparation of a will, where the Court found that a
generous fee would have been $400; and $1,273.97 for general services, for which the
Court found that he should have charged no more than $200 or $300. The respondent’s
billing practices included charging 20 minutes for each phone call, even if no one
answered the phone, and a minimum of 45 minutes per page for each document
prepared.

In In Re Waller [discussed under 1.5:230 above], the DC Court of Appeals affirmed
discipline imposed on a lawyer by the Board on Professional Responsibility for
charging an excessive fee in violation of DR 2-106(A) where, among other things, the
lawyer had claimed entitlement to one third of a settlement offer that he had negotiated
after being discharged by the client.

In In Re Haupt, 444 A.2d 317 (DC 1982), the court affirmed discipline imposed by the
Board on Professional Responsibility for a variety of ethical lapses, including the
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charging of an excessive fee in violation of DR 2-106(A) by reason of the respondent’s
retention of a $450 fee in violation of an order of the bankruptcy court.

In In Re Willcher, 404 A.2d 185 (DC 1979), the court upheld a decision by the Board
on Professional Responsibility holding fees to be excessive in violation of DR 2-106(A)
when the lawyer, after taking the fees, performed no services at all.

In DC Ethics Opinion 211 (1990) a fee agreement provided that a 15 percent collection
charge would be added to an unpaid fee if the lawyer and client went to arbitration on a
fee dispute and the lawyer prevailed. The opinion concluded this provision made the
fee excessive under DR 2-106(A).

DC Ethics Opinion 155 (1985) concluded that a prepaid legal services plan might
inadvertently involve the charging of excessive fees.

DC Ethics Opinion 42 (1977) held that it would not necessarily be unethical for a
lawyer to enter into a fee agreement providing for a contingent fee based on the amount
of the judgment or settlement in a personal injury case, but providing additionally for
hourly fees in the event of a judgment appealed by the defendant: the test would be
whether the resulting total fee was “clearly excessive.”
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1.5:420  *““Retainer Fees:”” Advance Payment, Engagement Fee,
or Lump-Sum Fee

DC Ethics Opinion 264 (1996) explains that a retainer tied directly to the provision of
legal services, rather than designed solely to ensure availability, constitutes a special
retainer, which is earned upon provision of the contemplated services rather than upon
receipt. It follows that a law firm must return unused portions of such a retainer. The
Opinion also holds, following DC Ethics Opinion 113 (1981), that under the DC Rules,
a special retainer or fee advance becomes the property of the law firm upon receipt;
may be commingled with the law firm’s own funds; and must not be commingled with
client funds in a client trust account. [For discussion of the practical problem that may
be presented by the fact that the DC Rule with respect to when a fee advance becomes
the lawyer’s property differs from the Rule in other potentially pertinent jurisdictions,
see 1.15:101, below.]

DC Ethics Opinion 238 (1993) concluded that an agreement for a fixed fee must cover
all reasonably foreseeable services that may be necessary to provide competent services
within the scope of the representation.
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1.5:430  Nonrefundable Fees
See DC Ethics Opinion 264 (1996) [discussed under 1.5:420, above].

DC Ethics Opinion 103 (1981) asserted, in general terms, that a retainer agreement
providing for a minimum nonrefundable fee in the event of early termination of the
engagement might result in a clearly excessive fee in violation of DR 2-106 if, for
example, the engagement were terminated before significant work has been performed.
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1.5:500 Communication Regarding Fees

¢ Primary DC References: DC Rule 1.5(b)
e Background References: ABA Model Rule 1.5(b), Other Jurisdictions
e Commentary: ABABNA § 41:110, ALI-LGL § 38, Wolfram § 9.2,2

DC Rule 1.5(b) requires a written statement of the basis or rate of the fee if the lawyer
has not regularly represented the client, whereas the Model Rule says only that the
communication should preferably be in writing. Bar Counsel regularly enforces the
requirement of a written statement regarding the fee — ordinarily, in connection with
some other asserted violation. See In re Drew, 693 A.2d 1127 (DC 1997) (more fully
discussed under 1.1:200, above), where the Board on Professional Responsibility
determined that the respondent had violated Rule 1.1(a) by multiple failings in two
criminal representations, and in addition had violated Rule 1.5(b) in one of the two; In
re Williams, 693 A.2d 327 (DC 1997) (informal admonition for violation of DC Rule
1.5(b) and (c)). Comments [2] and [3] to the DC Rule elaborate on the requirement of a
writing.

DC Ethics Opinion 267 (1996) addressed an inquiry about the ethical propriety of two
different methods of billing. One method involved provision to the client of a written
fee schedule listing matters for which a standard fee was charged and identifying some
other matters to be billed on a “time basis.” The schedule would not identify the “time
basis” rates to be applied, nor would the statements submitted to the client from time to
time for services rendered. The amount charged for “time basis” services might
incorporate a number of different charges in addition to the time charges of the lawyers
who actually worked on a matter, including a set fee described as an “administrative or
processing fee,” amounting to between 10 and 20 percent of the dollar value of time
charged; a levy based on the hourly rate of the originating lawyer, though not
necessarily reflecting time actually worked on the matter by that lawyer; and a “value
billing” premium of 20 to 200 percent of the basic hourly rate. None of these additional
charges would be explained to the client. The Opinion held that billing on this basis
would violate Rule 8.4(c)’s prohibition on conduct involving dishonesty, fraud, deceit
and misrepresentation; Rule 7.1(a)(1)’s prohibition of false or misleading
communications about the lawyer’s services; and Rule 1.5(b)’s requirement of written
advice regarding the “basis or rate” of the fee the client will be charged. The Opinion
reiterated the statements in DC Ethics Opinion 185 (1987) that the lawyer owes his
client the “utmost duty of candor and fair dealing,” and in DC Ethics Opinions 4
(1975), 25 (1976) and 29 (1977) that “the attorney bears the responsibility for seeing
that there is no misunderstanding as to fee arrangements.” The other billing
arrangement addressed in the Opinion was called the “attorney charge,” which, the
Opinion noted, is not a term with a widely understood meaning, but which in this
instance meant that a fee schedule listed matters for which fees would be billed on a
basis that took into account the effort involved, the expertise and efficiency of the
responsible lawyer, whether the matter was handled on an expedited basis, and the
originating lawyer’s charge for supervision or administration; and which also advised as
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to the likely general range of the resulting fee and warned that the fee might even be
above that range, depending on the complexity of the matter and whether there were
issues requiring unusual time and effort. The Opinion concluded that, if the description
was an accurate portrayal of the manner in which fees would in fact be calculated, the
billing method would satisfy Rule 1.5(b)’s requirement of a clear communication of the
basis or rate of the fee; otherwise, not only that rule but also Rules 8.4(c) and 7.1(a)(1)
would be violated. Finally, apropos of the notice to the client that the estimated range
of fees might be exceeded for matters that were unusually complex or time-consuming,
the Opinion noted that, as stated in Comment [1] to Rule 1.5, when a cost estimate
becomes substantially inaccurate, “a revised estimate should be provided to the client.”

DC Ethics Opinion 284 (1998) addresses in some detail a lawyer’s obligations when
employing a temporary lawyer in the representation of a client. The principal issues are
whether the use of such a lawyer must be disclosed to the client (a point mainly
governed by Rule 1.4) and how the lawyer may bill the client for the temporary
lawyer’s time (which falls under Rule 1.5). As to the first, the Opinion concludes that
disclosure is required only if the information would be material to the representation —
for example, if the temporary lawyer will not be available to complete the engagement.
As to billing, the Opinion asserts that the time of the temporary lawyer can be charged
for in the same fashion as if he or she were a regular employee, and the employing
lawyer is under no obligation to disclose the actual cost of the temporary lawyer.
However, if there is a division of fees with the temporary lawyer, notice to and consent
by the client are required by Rule 1.5(e). And if the employing lawyer pays a
“placement agency” for referral of the temporary lawyer, and passes on that charge to
the client, no markup may be added to it, for otherwise the lawyer would be making a
false or misleading statement about the lawyer’s services, in violation of Rule 7.1(a)
and Rule 8.4(c).

See Lewis v. Secretary of HHS [discussed under 1.5:200 above].

See also DC Ethics Opinion 238 (1993) [discussed under 1.5:210 above].
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1.5:600 Contingent Fees

e Primary DC References: DC Rule 1.5(c)
e Background References: ABA Model Rule 1.5,(c) Other Jurisdictions
e Commentary: ABABNA § 41:901, ALI-LGL § 35, Wolfram § 9.4

See Hamilton v. Ford Motor Co. and In re Laughlin [discussed under 1.5:200
above].

DC Ethics Opinion 208 (1989), responding to an inquiry from Bar Counsel, concluded
that, when a lawyer has been retained under a contingent fee agreement that does not
specify how the fee will be determined or paid in the event of a structured settlement,
the lawyer’s fee should be paid as a percentage of each periodic payment received by
the client.

DC Ethics Opinion 179 (1987) concluded that, where the client is a business applying

for a license, the lawyer handling the application does not violate the prohibition of DR
2-106(B) on excessive fees by accepting a reasonable contingent fee that takes the form
of a small, noncontrolling equity interest in the client.

DC Ethics Opinion 115 (1982) concluded that contingent fees are ethically permissible
in nonlitigation matters, provided that they are reasonable and compensate only for
legal services to which the amount recovered can reasonably be connected.

See also DC Ethics Opinion 42 (1977) [discussed under 1.5:410 above] and DC Ethics
Opinion 37 (1977) [discussed under 1.5:230 above].

1.5:610  Special Requirements Concerning Contingent Fees

Several special requirements regarding contingent fees are set out in the text of Rule
1.5(c): the fee agreement must be in writing and must state the method by which the fee
is to be determined, including the percentage(s) for the lawyer in the event of
settlement, trial or appeal; and must specify what expenses paid by the lawyer are
deducted from the recovery and whether such expenses are deducted before or after the
fee is calculated. In addition, the lawyer must provide the client a detailed written
statement on conclusion of the matter.

In In re Bettis, 855 A.2d 282 (DC 2004), the respondent had undertaken to represent a
client with respect to injuries received in an automobile accident on a contingent fee
basis, but had failed to put the fee agreement in writing, as required by DC Rule 1.5(c).
(As explained under 1.5:101, above, DC Rule 1.5(b) effectively requires a written fee
agreement in all new engagements, but paragraph (c) of the DC Rule, like that
paragraph of the Model Rule, also requires the terms of a contingent fee agreement to
be spelled out in some detail.) The Court observed that a single violation of Rule 1.5(c)
generally results in an informal admonition, the lightest of possible sanctions, but in this
case the respondent had also violated Rule 1.15(b) by failing to pay a claim for medical
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expenses out of the proceeds of a settlement [see 1.15:220, below], and what was then
DC Rule 1.17(a)[now renumbered as 1.19(a)] by failing to designate the account into
which the settlement proceeds were deposited as an escrow or trust account [see
1.19:200, below]. Even taken together, these three violations, in the factual setting of
this case, would not have called for a major disciplinary sanction, and the Court
declined to accept the Board’s recommendation of a thirty-day suspension with a fitness
review before reinstatement as being too harsh since it would amount to a de facto
suspension of a year-and-a-half or longer while the respondent’s fitness was
established. In place of this sanction, the Court imposed a public censure and a two-
year period of probation during which the respondent’s practice would be monitored.

Paragraph (b) of the DC Rule prohibits contingent fees in criminal cases (though not,
like the Model Rule, in domestic relations matters).
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1.5:700 Unlawful Fees

¢ Primary DC References: DC Rule 1.5(d)
e Background References: ABA Model Rule 1.5(d), Other Jurisdictions
o Commentary: ABABNA §§ 41:914, 41:926; § 48, Wolfram §§ 9.3.2,9.4

The District of Columbia Criminal Justice Act, DC Code 88 11-2601 et seq.,
includes in § 11-2606(b) a provision making it a crime for any person entitled to
compensation under the Act to ask or receive any additional compensation for services
rendered. See Willcher v. United States, 408 A.2d 67 (DC 1979) (affirming the
conviction of a lawyer for violation of the provision). As noted in 1.5:101, above,
paragraph (f) was added to DC Rule 1.5 effective November 1, 1996, on
recommendation of the Peters Committee, so as to reinstate DR 2-108(A)’s prohibition
on illegal fees.

In In Re Hudock, 544 A.2d 707 (DC 1988) (per curiam) the DC Court of Appeals
approved reciprocal discipline imposed by the Board on Professional Responsibility on
a Virginia lawyer who had violated DR 2-108(A) by charging an illegal fee. The
lawyer had charged a one-third contingency, $5,000 out of a $15,000 Workmen’s
Compensation award. The commission that had made the award had included $2,500 in
fees, but the lawyer had collected an additional $2,500. Since attorneys fees on
Workmen’s Compensation matters were by statute subject to the commission’s
approval, and the extra $2,500 was not approved, it was illegal.

DC Ethics Opinion 200 (1989) concluded that a lawyer’s retaining a fee paid from
funds that were traceable to the client’s embezzlement did not constitute receipt of an
unlawful fee when the lawyer had informed the client at the outset of the representation
that she would not accept payment from money obtained illegally, and she did not learn
of the criminal source of the fee until the representation was substantially completed.

1.5:710  Contingent Fees in Criminal Cases

DC Ethics Opinion 262 (1995) states that the prohibition of contingent fees in criminal
cases does not apply to a representation of a client seeking a writ of error coram nobis.
The proceeding on such a writ is a civil case even though it aims to set aside or correct a
criminal conviction.
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1.5:720  Contingent Fees in Domestic Relations Matters

DC Rule 1.5(d), unlike its Model Rule counterpart, does not include a prohibition on
contingent fees in domestic relations cases. DC Comment [7] states that they are rarely
justified but not forbidden.

DC Ethics Opinion 161 (1985) concluded that contingent fee arrangements in child
support cases, where the fee is contingent on the child support being obtained and is to
be deducted from the child support payments, were not necessarily prohibited under the
Code, despite the assertion in EC 2-20 that contingent fee arrangements in domestic
relations cases are rarely justified. The opinion warned, however, that such fees might
well be excessive if, for example, they took too big a bite out of the support payments.
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1.5:730  Other Illegal Fees in DC

In In re Bernstein, 774 A.2d 309 (DC 2001) the lawyer respondent had represented a
client in a workers’ compensation proceeding before the Industrial Commission of
Virginia (the “Commission’), negotiated a settlement under which the employer was to
pay the client $30,000, and then entered into an agreement with the client under which
he would receive $9,000 out of the settlement as a fee. The Commission, whose
approval was required, approved only a fee of $6,000, but the lawyer, without
informing the client of the Commission’s action, retained the full $9,000 his client had
agreed to. The lawyer was found to have engaged in dishonesty in violation of Rule
8.4(c), by reason of taking a fee in excess of that awarded, and failing to tell the client
what the Commission had awarded; and in addition, to have violated Rule 1.5(a)
because the fee he took, being in excess of what the Commission awarded, was illegal
and therefore unreasonable. It may be noted, as to